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Statement of Questions Presented 


1. Does the United States District Court have jurisdic- 
tion to review the action of the Secretary of the Army in 
granting an undesirable discharge to appellant because of 
appellant’s political activities while a member of the Re- 
serves? 


2. Is there statutory or other authority for the applica- 
tion of Army Regulation 604-10 to permit the Secretary of 
the Army to issue to appellant an undesirable discharge, 
on the basis of appellant’s political activities while a mem- 
ber of the Reserves and after his honorable separation from 
active duty? 


3. Does Army Regulation 604-10, as applied to the ap- 


pellant, violate appellant’s rights under the First and Fifth 
Amendments to the Constitution and Article I, § 9 thereof, 
relating to bills of attainder? 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 


The District Court has jurisdiction under the provisions 
of D. C. Code 11-305 and 11-306, 5 U. S. C. 1009 and 28 
U. S. C. §§ 1331 and 2201, as set forth in the complaint 
(J.A. 3a). The jurisdiction of this Court is invoked under 
the provisions of 28 U. S. C. $1291. 


Statement of the Case 


The appellant is a citizen of the United States and a 
resident of the State of New York. On February 13, 1953, 
he was inducted into the United States Army. On December 
15, 1954, he was honorably separated from active service 
(J.A. 3a). Under the terms of the applicable statute 
he was transferred to the Reserves, pursuant to the Uni- 
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versal Military Training and Service Act, as amended, 
50 U. S. C. App. 451 et seg. His ‘Report of Separation 
from the Armed Forces of the United States’? reflects 
his character as ‘“‘honorable”’ (J.A. 3a, 26a). 


Under date of January 12, 1956, appellant received 
a communication from the Department of the Army, Office 
of the Adjutant General, which purported to set forth cer- 
tain charges against appellant pursuant to AR 604-10, the 
Army’s | loyalty-security regulations. Specifically it was 
charged that appellant was then a member of an organiza- 
tion cited as a communist-front by the Attorney General 
of the United States and further that in J une, 1955, a year 
and a half after his separation, he attended at a school 
cited by the Attorney General as an ‘‘adjunct of the Com- 
munist Party.”? A third charge, since abandoned, alleged 
that in 1952, prior to his induction, he had subscribed to the 
Daily Worker (J.A. 4a, 7a-12a, 35a, 36a). 


In the aforesaid communication from the Adjutant Gen- 
eral, appellant was given the alternatives of accepting a 
discharge from the Army with the understanding that such 
discharge would be under other than honorable conditions, 
requesting a hearing, or submitting an answer in writing 
(J.A. 4a, 8a-10a). He chose the third of these alternatives, 
In his answer he neither affirmed nor denied the charges, 
but asserted that the regulations as applied here were 
not authorized by statute nor permitted by the Constitution 
of the United States (J.A. 14a-l5a). 


Thereafter and on February 15, 1957, appellant received 
an undesirable discharge from the Armed Forces of the 
United States. In due course he filed applications for 
review, first to the Army Discharge Review Board and, 
then, with the Army Board for the Correction of Military 
Records. In neither case did he offer any evidence with 
respect to the charges, but maintained the position that 


he had previously taken in his aforementioned correspond- 
ence with the Adjutant General. In both cases his appeals 
were denied and, his administrative remedies having been 
exhausted, he commenced this action in the District Court 
(J.A. 4a, 5a, 26a, 42a, 44a-45a). 


Since his separation from the Army, appellant had never 
reported to the Army for training or any other purpose 
whatsoever, and except for the letter which instituted this 
proceeding, the Army has never sought to exercise any 
control whatsoever over appellant (J.A. 29a). 


Statutes and Regulations Involved 


Title 10 U.S. C. 1162 and 1163 read, insofar as relevant, 
as follows: 


**§ 1162. Reserves: ‘discharge 


(a) Subject to other provisions of this title, re- 
serve commissioned officers may be discharged at 


the pleasure of the President. (ther Resormes may 
be discha der regulations prescribed by the 
Secretary concerned.” Sash 

(b) Under regulations to be prescribed by the 
Secretary of Defense, a Reserve who becomes a reg- 
ular or ordained minister of religion is entitled upon 
his request to a discharge from his reserve enlist- 
ment or appointment. Aug. 10, 1956, c. 1041, 70A 
Stat. 89; Sept. 2, 1958, Pub. L. 85-861, $1(27), 72 
Stat. 1450. 


§ 1163. Reserve components: members; limitations 
on separation 


(b) The President or the Secretary concerned 
may drop from the rolls of the armed force con- 
cerned any Reserve (1) who has been absent without 
authority for at least three months, or (2) who is 
sentenced to confinement in a Federal or State peni- 
tentiary or correctional institution after having been 
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found guilty of an offense by a court other than a 
court-martial or other military court, and whose 
sentence has become final. 


| (c) A member of a reserve component who is 
separated therefrom for cause, except under sub- 
section (b), is entitled to a discharge under honor- 
able conditions unless— 


(1) he is discharged under conditions other 
than honorable under an approved sentence of a 


_ court-martial or under the approved findings 


(2) he consents to a discharge under condi- 
tions other than honorable with a waiver of pro- 
ceedings of a court-martial or a board. Aug. 10, 
1956, c. 1041, 70A Stat. 89.”’ 


Title 10 U. S. C. 1553 reads, so far as relevant, 
as follows: 


‘€ $1553. Review of discharges and dismissals 


| (a) There is in each military department, and 
in the Coast Guard when it is not operating as a 
service in the Navy, a board of review established 
by the Secretary of that department after confer- 
ence with the Administrator of Veterans’ Affairs. 
Hach such board has five members, and shall review, 
on its own motion, upon the request of any former 
member of an armed force, or in the case of a de- 
ceased member or former member of an armed force, 
upon the request of his surviving spouse, next of 
inn, or legal representative, the type and nature of 
the discharge or dismissal of such member or for- 
mer member, unless such discharge or dismissal re- 
sulted from the sentence of a general courtmartial. 
Such review shall be based upon all available rec- 
ords of the military department concerned, or the 
Coast Guard, relating to the member or former mem- 
ber, and such other evidence as may be presented. 
Witnesses shall be permitted to present testimony 
either in person or by affidavit, and the person re- 
questing review shaH be allowed to appear before 
such board in person or by counsel.’? 


Title 10 U. S. C. 3811 reads as follows: 
‘¢ § 3811. Army enlisted members: discharge certifi- 
cate; limitations on discharge 


(a) A discharge certificate shall be given to each 
lawfully inducted or enlisted member of the Army 
upon his discharge. 


(b) No enlisted member of the Army may be dis- 
charged before his term of service expires, except— 


(1) as preseribed by the Secretary of the 
Y; 


_ (2) by sentence of a general or special court- 
martial; or 


(3) as otherwise provided by law. Aug. 10, 
1956, c. 1041, 70A Stat. 220.”’ 


Army Regulation 604-10, which describes the personnel 
security clearance program of the Army, so far as rele- 
vant, is set forth in an appendix hereto. 


Statement of Points 


1. The District Court has jurisdiction over the subject 
matter of this action. 


2. There is no statutory authority for the issuance of 
an undesirable discharge to the appellant, nor does the ap- 
pellee have inherent power to issue to appellant an unde- 
sirable discharge on the basis of his political activities 
while in the Reserves. The District Court erred in holding 
that appellee had such authority. 


3. Army Regulation 604-10, as applied in this case, is 
unconstitutional. 


Summary of Argument 


I. 


In this proceeding the Secretary of the Army is alleged 
to have acted in a manner contrary to the Constitution and 
in excess of his statutory authority. It is clear that under 
such circumstances the Distict Court had jurisdiction over 
the subject matter of the action. Harmon and Abramowitz 
v. Brucker, 355 U. S. 579. 


Il. 


There is no statutory authority for the issuance of an 
undesirable discharge to the appellant. The Supreme Court 
held in Harmon and Abramowitz v. Brucker, supra, that 
under existing statutes an Army discharge could be based 
only on the ‘‘records of military service’’ of the soldier. 
The relationship between the appellant as a member of the 
Reserves and the Army establishment is so tenuous and 
his obligations to the Army so insubstantial that he is for 
all intents and purposes a civilian. Hence, appellant’s 
political activities are essentially civilian activities, not 
military, and they may not be considered as providing the 
basis for a discharge. 


Nor can it reasonably be argued that the Secretary of 
the Army had an inherent right to issue an undesirable dis- 
charge to appellant arising from his general supervision 
over the Reserves. The security interest of the Reserves 
can be adequately protected by the issuance of an honor- 
able discharge to appellant. 


The decision in Harmon and Abramowitz is decisive of 
the issue presented in this case. 


lil. 


Should the Court find it necessary to reach the constitu- 
tional issue presented in this case, we would urge that Army 
Regulation 604-10 is unconstitutional because (a) it is un- 
reasonable and arbitrary, having no real relationship to 
the accomplishment of its alleged purpose; (b) it further 
violates due process of law in that it purports to authorize 
the Secretary of the Army to impose punishment upon the 
appellant because of his civilian conduct; (¢) the Reg- 
ulation is so vague in its terms that it offends the due 
process provision of the Constitution, especially in view of 
the fact that it affects in a most intimate manner the civil 
liberties of the appellant; and (d) the Regulation violates 
the First Amendment rights of appellant. 


POINT I 


The District Court had jurisdiction over the sub- 
ject matter of this action. 


The appellee argued below that the District Court had 
no jurisdiction over the subject matter of this action, citing 
in support of this argument the same cases he presented 
to this Court and to the Supreme Court in Harmon v. 
Brucker and Abramowitz v. Brucker, 355 U. 8. 579. A close 
reading of his brief below fails to make clear, however, 
whether appellee argues that no court may review the action 
of the military with respect to members of the Armed 
Forces (a contention made and rejected in the Harmon and 
Abramowitz cases) or whether he intends merely to argue 
that a court may not review a valid exercise of discretion 
by the Secretary of the Army (a proposition which appel- 
lant does not challenge). 


In any event, the point does not need extensive argu- 
ment. There is a constitutional right to judicial review of 
the acts of administrative officials who are alleged to have 
acted in a manner contrary to the Constitution of the United 
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States (St. Joseph Stockyards v. United States, 298 U. S. 
38, 52, 77; Ng Fung Ho v. White, 259 U. S. 276; Prentis v. 
Atlantic Coast Line, 211 U.S. 210; Ohio Valley Water Co. 
v. Ben Avon Borough, 253 U. S. 287) or in excess of statu- 
tory authority (Stark v. Wickard, 321 U. S. 288; Social 
Security Board v. Nierotko, 327 U. S. 358, 369; Fleming v. 
Moberly Milk Products Co., 82 App. D. C. 16, 160 F. 2d 259 
(1947). 


Appellant here raises questions both as to the statutory 
authority for the defendant’s action and as to his constitu- 
tional authority. (See Points II and IV below.) 


The District Court must have jurisdiction to review the 
action of the appellee in the present proceeding, unless 
we are to reach the conclusion, inconsistent with our entire 
system of government, that the United States Army, unlike 
all other parts of the executive, can act without check by 
the courts and that the Constitution is unenforceable 
against it. 

There is no justification whatsoever for this conclusion 
and it was rejected in no uncertain terms by the Supreme 
Court in Harmon-Abramowitz. See also Burns v. Wilson, 
346 U. S. 137; United States ex rel. Innes v. Hiatt, 141 F. 
2d 664 (C. C. A. 3, 1944) ; Runkle v. United States, 122 U. S. 
543; Shapiro v. United States, 69 F. Supp. 205; Nelson v. 
Peckham, 210 F. 2d 574 (C. A. 4, 1954). 


The appellee relies on cases such as Orloff v. Willoughby, 
345 U.S. 83; Reaves v. Ainsworth, 219 U. 8. 296; Davis v. 
Woodring, 72 App. D. C. 83, 111 F. 2d 523; Nordmann v. 
Woodring, 28 F. Supp. 573; United States v. Eliason, 41 
U.S. 291; United States ex rel. French v. Weeks, 259 U.S. 
326 ; and Patterson v. Lamb, 329 U. 8. 539. The short answer 
to all of these cases is that every one of them was cited 
by the appellee to the Supreme Court in Harmon and 
Abramowitz, to no avail. 


POINT II 


There is no statutory authority for the issuance of 
an undesirable discharge to the appellant. 


The appellee calls attention to Tit. 10, U. S. C. §§ 1162 
and 1163 as providing statutory authority for the acts of 
the appellee which are the subject of this proceeding. These 
sections (then codified as 50 U. S. C. 991 and 992), together 
with 10 U.S. C. 3811 (then 10 U. S. C. 652a), were likewise 
claimed as authority for the conduct of the defendant in 
Harmon-Abramowitz. Just as the Supreme Court found 
that those statutes did not supply authority for the action 
of the Secretary of the Army in that case, so it must be 
found that those statutes do not supply authority for the 
action of the Secretary in this case. 


The Supreme Court held in Harmon-Abramowitz that 
the statutes authorizing the Secretary to act must be read 
in conjunction with 10 U. S. C. 1553 (then codified as 38 
U.S. C. 693h) which provides for review, by the Army Re- 
view Board, of his exercise of authority in issuing dis- 
charges. The Court said: ‘‘The basis on which the Sec- 
retary’s action is reviewed [by the Army Review Board] 
is coterminous with the basis on which he is allowed to 
act.”” (Harman-Ambramowitz, supra, p. 582.) Since 
§1553 of Tit. 10 requires that the findings of the Army 
Review Board ‘‘shall be based upon all available records 
of the [Army] relating to’’ the person requesting such 
review, the Court held that the Secretary of the Army was 
similarly limited. Further, the Supreme Court held that 
the word ‘‘records’’ as used in the statute ‘‘means rec- 
ords of military service’ (Harmon-Abramowitz, at p. 583; 
emphasis by Court). The Court further held that lawful 
pre-induction political activity could not be reasonably 
construed as ‘‘records of military service.’’ We urge, 
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similarly, that lawful political activity as a member of the 
Reserves cannot be considered as records of military 
service.”’ 


Appellant is for all practical purposes, a civilian. He 
receives no compensation at all from the Army. He is not 
required to report to the Army. He is under no type of 
army discipline. He is not subject to the Articles of War. 
(See Uniform Code of Military Justice [10 U. S. C. 801, 
802] which limits jurisdiction to only a few kinds of re- 
serves, but does not include persons in plaintiff’s status.) 
He has no military services to perform and he has little 
more substantial connection with the Army Establishment 
than has any other civilian. ~ 


To avoid the consequences of the Harmon-Abramowitz 
decision, appellee in the court below sought to argue that 
the obligations and rights of a reservist in the Army are 
sufficiently substantial so that his status is comparable to 


that of a soldier in active service and hence his political 
activities may properly be considered to be part of his 
record of military service. A review of the facts, however, 
establishes the contrary. 


The obligations of a reservist are truly minimal. He is, 
at least in theory, required to undergo a physical examina- 
tion once every four years [10 U. S. C. 1004 (Supp. V 
1958) ] ; he is forbidden to enter into the employ of a foreign 
government without the consent of the Secretary of the 
Army; he is subject to call to active duty for 15 days a 
year.* 


Nor does consideration of the ‘‘benefits’’ which it is 
claimed accrue to a reservist serve to change the picture 
materially. He is entitled to a free physical examination 


* We do not know how frequently, if ever, reservists are actually 
called. We do know that the appellant was never called to perform 
even such limited service (J.A. 28a). 


11 


once every four years and to certain benefits should he 
ever return to active duty.* 


It must be clear that these insubstantial obligations do 
not change a reservist’s essential status as a civilian. The 
only significant respect in which a reservist differs from 
any other civilian is that at the end of his term in the 
Reserves he receives a discharge from the Armed Forces. 
The power of the Army to issue such a discharge, based 
not on the way in which the reservist has carried out his 
obligations as such but rather upon the way he has con- 
ducted himself as a civilian, is the issue in this case. 


We submit that the issue here is foreclosed by the deci- 
sion of the Supreme Court in Harmon-Abramowitz, supra, 
and that the relief requested in the complaint should be 
granted. 


POINT III 


Appellee has no inherent power to issue to appel- 
lant an undesirable discharge on the basis of activities 
while in the Reserves. 


The District Court did not rely on any specific statutory 
authority for its decision, quoting only the general provi- 
sions of the Code which set forth the purpose of the Re- 
serves (10 U. S. C. 262) (J.A. 59a). Rather it seemed to 
feel that inherent in the control of the Armed Forces of 
the United States was the power to require members of 


* Even these rights are insubstantial. Upon such return to 
active duty his longevity pay would be enhanced with credit for 
time spent in the reserves (J.A. 20a; 72 Stat. 122) ; he would receive 
retirement rights for time spent in the reserve which actually con- 
sists of but a few dollars (10 U. S. C. 1331, 1332, 1333 [Supp. V 
1958] ) ; and if he were recalled to active duty he would enter such 
duty in the grade held in the reserve. Since his grade in the reserve 
was that of private, it can hardly be claimed that this last “benefit” 
was very tangible. 


} 
} 
i 
; 
t 
$ 
f 
> 
} 
7 
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the Reserves to abstain from disapproved political activity. 
Thus the court urged that the reservist ‘‘has an obligation 
to maintain himself in a state or readiness for full time 
military service’’ (J.A. 59a). 


If this obligation includes also the obligation to refrain 
from political activities unless approved by the Secretary 
of the Army, the court has adopted a principle which goes 
far beyond any precedent in the history of this country. 
Throughout our history the military has sought to exert 
a degree of control over civilians and throughout our 
history the courts have rejected such control and have 
confined the power of the military strictly within the limits 
bounded by statute. The Harmon-Abramowitz case is only 
the most recent of a long line of decisions establishing 
this principle. When the Army sought to try a civilian 
for offenses committed during prior military service, this 
Court held that it lacked the power. United States ex rel. 
Toth v.:\Quarles, 350 U. S.11. On a more famous occasion, 


; the Army unsuccessfully sought to try a civilian for offenses 
; committed in the course of a war. Ex parte Milligan, 4 
} Wall. 2. Cf. Duncan v. Kahanamoku, 327 U. S. 304. The 
: Navy bas unsuccessfully sought to try a man in service 
} for a crime committed during a previous term of service, 
: an honorable discharge having intervened. United States 


i 


i 
; 
} 
} 


: ex rel. Hirschberg v. Cooke, 336 U. S. 210. More recently 


the Army has unsuccessfully attempted to try civilians 
accompanying the Armed Forces abroad for crimes com- 
mitted against members of those Armed Forces. Reid v. 
Covert, 354 U. S. 1. 


The court below, however, was troubled with what 
seemed) to a dilemma. On the one hand, it felt that the 
Army should not be required to keep in its ranks, even 
in the capacity of a reservist, a man in whose loyalty it did 
not have complete confidence. On the other hand, it felt that 
the issuance of an honorable discharge constituted a generak 
character reference and that the Army, in providing this 
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‘‘accolade’’ to a person it did not trust, was misleading 
those who might rely on the character of the discharge 
(J.A. 59a, 60a). 


The dilemma is not a true one and exists only because 
the court below, like the appellee, misreads the significance 
of a discharge. It will be noted that for the purposes of 
the present investigation appellant assumes that the Army 
has an absolute right to discharge any member of the 
Armed Forces, whether in active service or in the Reserves, 
for any reason which, in its unrestricted judgment, seems 
to be for the best interests of the Army. This appellant 
has no desire to serve in the Army if the Secretary of the 
Army does not wish his services. The Secretary may solve 
any problems he may have in this regard by discharging 
appellant from the Reserves with an honorable discharge. 


Such a discharge is not, as the court below indicated, 
@ general character reference. It is, as the Supreme Court 
pointed out in the Harmon case, merely a certificate that 
the conduct of the recipient as disclosed by his record of 
military service has been honorable. It does not certify 
as to his activities before he went into the Army or after 
he left its control; it is merely ‘‘a formal final judgment 
passed by the Government upon the entire military record 
of the soldier”’ (United States v. Kelly, 15 Wall. 34). Indeed, 
the Adjutant General has said: 


“‘A soldier, who was dishonorably discharged in 
a previous enlistment, was inducted into the service 
during the late emergency and served honestly and 
faithfully. Under such circumstances he was en- 
titled to an honorable discharge at the end of his 
present service. A bad record in a prior enlistment 
is immaterial in considering the character of the 
discharge to be granted from his present enlist- 
ment.’’ Dig. Op., J. A. G. (1912-1930). Section 271, 
p. 128, Nov. 30, 1918. 


As we shall point out below, there is grave doubt as to 
_ whether Congress could have constitutionally enacted a 
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statute giving to the appellee the power he claims in this 
case; but one thing is clear and that is that in the absence 
of such a statute the substantial power which the appellee 
claims in this case cannot be sustained. If the appellee 
is correct he may establish a political censorship over 
millions of young men and women who have served in the 
Armed Forces and have now been transferred to the Re- 
serves. The period of enrollment in the Reserves is now 
so long that most young men are at least approaching the 
age of 30 before they receive their discharges. To hold that 
the Secretary of the Army may impose an effective censor- 
ship for so long a period of time is clearly inconsistent with 
the most basic principles of democracy. Cf. Watkins v. 
United States, 354 U. S. 178, 248; Sweezy v. New Hampshire, 
354 U. S. 234, 250. 


POINT IV 


Regulation AR 604-10 under which appellant was 
discharged is unconstitutional. 


Should the Court reach the question of constitutionality, 
it is clear that the regulation under which the appellee 
proceeded cannot stand. 


A. The regulation is unreasonable and arbitrary 

and hence in violation of substantive due 

process. 

The Army seeks to justify its conduct by arguing the 
need to maintain security in the Armed Forces. If appel- 
lant were here seeking to resist a discharge and to remain 
in the Army, appellee’s argument might have merit. But 
here the Army did more than discharge appellant; it 
attached to his discharge a badge of infamy, the conse- 
quences of which ‘‘may be disastrous.’’ Watkins v. United 
States, supra, at 197. The interest the Army has in preserv- 
ing its security can be adequately protected by granting 
discharges based on the character of service rendered. The 
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granting of an undesirable discharge based upon the Army’s 
evaluation of appellant’s conduct as a civilian is quite 
unrelated to any purpose the Army may have. 


Even were this a case involving only property rights, 
the regulation and the action of the Army taken pursuant 
thereto would be unconstitutional. McFarland v. American 
Sugar Refining Co., 241 U. S. 79; Nebbia v. New York, 291 
U.S. 502; Takahashi v. Fish € Game Commission, 334 U. S. 
410. But this case does not involve property rights; it 
involves personal rights and, moreover, those protected 
by the First Amendment. 


Under such circumstances the action of any branch of 
the Government must be limited to ‘‘the least possible 
power adequate to the need proposed.’’ Anderson v. Dunn, 
6 Wheat. 204, 230-231; Cantwell v. Connecticut, 310 U. S. 
296; Schneider v. New Jersey, 308 U. S. 147. For ‘‘the 
indispensable democratic freedoms secured by the First 
Amendment’’ occupy a ‘‘preferred place’’ in our constitu- 
tional scheme. Thomas v. Collins, 323 U. S. 516, 532. 


The personal rights of the appellant here are entitled 
to special protection. United States v. CIO, 335 U. S. 106, 
141 (Rutledge, J. concurring); Murdock v. Pennsylvania, 
319 U. S. 105, 115; Thomas v. Collins, supra; Watkins v. 
United States, supra, at 197, 198. Such protection was not 
afforded here. 


B. Regulation 604-10 is unconstitutionally vague. 


The regulation upon which appellee relies for his ac- 
tion here in many respects is unconstitutionally vague, 
particularly the criteria for determining whether an in- 
dividual is a ‘‘security risk’? (AR 604-10, § 13b). 


Subdivisions (4), (7), (8), (9) and, by reference, (10), 
(11) and (12) of $13b all make use of the term ‘‘subver- 
sive’’ as a key word. The letter of allegations served upon 
appellant likewise makes constant use of that term. It is 
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not defined by the regulation. It cannot imply advocacy 
of the overthrow of the United States Government by force 
or other illegal means (Adler v. Board of Education, 342 
U. §. 485) since subdivisions (1), (2), (3) and (4) of § 13b 
refer to such action. Therefore, the term ‘‘subversive’’, 
both as used in the regulation and as used in the charges, 
must have some other meaning. 


Obviously, unless the term is clearly defined, serious 
abuse must result from its loose use. Thus, the late Justice 
Jackson, when Attorney-General, accurately described the 
situation: 


“‘ Activities which seem helpful or benevolent to 
wage earners, persons on relief, or those who are 
disadvantaged in the struggle for existence may be 
regarded as ‘subversive’ by those whose property 
interests might be affected thereby. Those who are 
in office are apt to regard as ‘subversive’ the activi- 
ties of any of those who would bring about a change 
of administration. Some of our soundest constitu- 
tional doctrines were once punished as ‘subversive’.’’ 
Quoted in Emerson and Helfeld, ‘Loyalty Among 
Government Employees”, 58 Yale L. J. 1, 40. 


The regulation contains no definition of the term ““sub- 
versive’’; and it is doubtful whether a definition could be 
drawn which would meet the requirements of the Constitu- 
tion and also of those who administer the loyalty program. 
Cf. Sweezy v. New Hampshire, supra, at p. 246; Watkins 
v. United States, supra, at p. 214. 


Equally indefinite terms are scattered through the regu- 
lation. See §13b, subdivisions (2), (4) and (10) (‘‘sym- 
pathetic association’’); subdivision (2) (‘*revolutionist’’, 
‘‘seeret agent’’) ; subdivision (7) (‘‘a front for an organi- 
zation which is totalitarian, fascist, communist or subver- 
sive or which has adopted or shows a policy of defecting 
or approving the commission of acts of force or violence’’) ; 
subdivision (8) (‘‘an organization °* * * infiltrated by mem- 
bers of subversive groups’’), ete. 
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The Supreme Court has but recently discussed the evils 
of this type of vague standard of conduct. Watkins v. United 
States, supra, at pp. 201-206. To compound the evil, 
§ 13(b) (4) defines as presumptively subversive any organi- 
zation designated as such by the Attorney General pursuant 
to Executive Order 10450. The standards set up in said 
Executive Order are as indefinite as those prescribed in 
AR 604-10; indeed, in large part, the standards are identical. 


The Supreme Court has many times diseussed the neces- 
sity of precise language when private rights are at stake. 
Connally v. General Construction Co., 269 U.S. 385; A. B. 
Small Co. v. American Sugar Refining Co., 267 U. S. 233 ; 
Lanzetta v. New Jersey, 306 U. S. 451. The language used 
here is much more vague in its meaning than that found 
insufficient in Joseph Burstyn Inc. v. Wilson, 343 U. S. 495, 
and Winters v. New York, 333 U. S. 507. Where the legisla- 
tion in question seeks to curb constitutional rights, it must 
be particularly narrowly drawn ‘‘so that the person or 
persons affected remain secure and unrestrained in their 
rights to engage in activity not encompassed by the legisla- 
tion.”? United States v. CIO, 335 U. S. 106, 142. Just as 
the vagueness in the statute creating the House Un-Ameri- 
can Activities Committee put the Court “‘in an untenable 
position’’ in attempting ‘‘to strike a balance between the 
public need for a particular interrogation and the right 
of citizens to carry on their affairs free from unnecessary 
governmental interference’’ (Watkins, p. 205), so here the 
Court is in an equally untenable position in seeking to 
strike a balance between the Army’s need for security and 
the citizen’s right to engage in legitimate political activity. 


C. The regulation is in violation of the First 
Amendment rights of the appellant. 


The imposition of severe penalties by the Government 
because of a citizen’s lawful exercise of his constitutional 
rights is patently unconstitutional. Here appellant is 
charged with membership in two organizations on the At- 


torney General’s list, and on the basis of such charges, he 
has been given an undesirable discharge from the Army. 
This is obviously a violation of his fundamental freedoms. 
This Court has held that mere membership in an organiza- 
tion on the Attorney General’s list of subversive organiza- 
tions may not serve as a disqualification from government 
employment. Wieman v. Updegraff, 344 U. S. 183. The 
Court of Appeals of the District of Columbia came to the 
same conclusion in Kutcher v. Gray, 91 App. D. C. 266, 199 
F. 2d 783 (C. A. D. C. 1952), and held further, in Schacht- 
man v. Dulles, 96 App. D. C. 287, 225 F. 2d 938 (C. A. D. C. 
1955), that a citizen may not be denied a passport merely 
because he belonged to such an organization. And see 
Schneiderman v. United States, 320 U. S. 118. Indeed, the 
entire question of the validity of the Attorney General’s 
list is very much in doubt. Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123; United States v. 
Remington, 191 F. 2d 246, 252 (C. A. 2, 1951), Cf. Konigs- 
berg v. California, 353 U. S. 252 and Schware v. Board of 
Bar Examiners, 353 U. S. 232. 


On the basis of the charges against appellant, he could 
not have been removed from Government employment nor 
could he have been denied a passport nor could he have 
been denied admission to the bar. A fortiori, he may not 
be publicly stamped as a security risk and given such a dis- 
charge by the Army as to result in substantial injury to him. 


But even if a civilian agency were authorized to dis- 
qualify a citizen from receiving benefits available to others 
solely on the basis of his political association, certainly no 
such authority can be vested in the Army, under our con- 
stitutional structure. 


In United States ex rel. Toth v. Quarles, supra, this 
Court considered a question which was in part the mirror 
image of that presented here. There the Army sought to 
try a civilian for criminal conduct committed during service 
in the Army. Here the Army seeks to punish a member of 


the Reserves for lawful conduct unconnected with military 
_ service. The Army has no more jurisdiction over the 


offense in this case than it had over the person of the peti- 
tioner in the Toth case. 


«¢*** [T]he business of soldiers is to fight and prepare 
to fight wars, not to try civilians for their alleged crimes’’ 
(Reid v. Covert, supra, p. 35). It certainly is not to impose 
: sanctions on civilians for lawful political conduct. It has 
always been our proud boast that the ‘‘supremacy of the 
civil over the military is one of our great heritages.’’ 
| Duncan v. Kahanamoku, supra, concurring opinion of Mr. 
| Justice Murphy, at page 325. Even the President, in his 
capacity as Commander-in-Chief, has powers strictly limited 
: by the Constitution. Youngstown Sheet € Tube Co. v. 
Sawyer, 343 U.S. 579. 


This Court has on several occasions outlined in some 
; detail the history both of this country and of England to 


| illustrate ‘‘the deeply rooted and ancient opposition in this 
country to the extension of military control over civilians.’’ 
| Rewd v. Covert, supra, page 33. In addition to the Reid 
| ease, see Ex parte Milligan, supra; Duncan v. Kahanamoku, 
supra; United States ex rel. Toth v. Quarles, supra; and 
the concurring opinion of Black, J. in Trop v. Dulles, 356 
U.S. 86, 104. 


The charges against appellant relate to the exercise of 
his constitutional rights. They are similar in nature to the 
: kind of charge which forms the basis of much litigation 
in the federal courts. The agency of the Government which 
is least qualified to pass upon the exercise of these rights 
is the military. Army officers, well trained in concepts of 
discipline, living in an environment where strict conformity 
. is not a vice but a necessary virtue, can hardly be expected 
' to sympathize with the political heretics, the militant non- 
: eonformists, the social rebels necessary to the health of a 
free democratic society. Cf. Sweezy v. New Hampshire, 
supra. 
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“There has always been less emphasis in the military 
on protecting the rights of the individual than in civilian 
society and in civilian courts.’’ Reid v. Covert, supra, page 
36. If this is true where simple penal offenses are con- 
cerned, how much more is it true where the issue involved 
is the exercise of First Amendment rights! 


It is difficult enough for trained civilians to pass upon 
these issues. There is every reason to believe that those 
trained in the business of waging and preparing for war 
are even less qualified to decide these matters. 


CONCLUSION 


The decision of the District Court should be re- 
versed, and summary judgment issued for appellant. 


Respectfully submitted, 


Rasrnowirz & Boupry, 
Attorneys for Appellant, 
25 Broad Street, 
New York 4, N. Y. 


Vicror Rasrnowirz, 
Leonazp B. Boupry, 
of Counsel. 


July 24, 1959. 
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Appendix to Brief 


ARMY REGULATION 604-10 
Personne Securrry CLEARANCE 
Muurary Personne, Security Procram 


SECTION I 
GENERAL 


1. Purpose and scope. a. Purpose. These regulations 
prescribe the standard, criteria, and administrative pro- 
cedures for the reporting, investigation, and disposition of 
military personnel in the Army Establishment; for the 
rejection of applicants for appointment or enlistment; and 
for the rejection of persons who would otherwise be in- 
ducted or involuntarily ordered into the Army when reten- 
tion in or acceptance into the Army is inconsistent with 
the interests of national security. These regulations do not 
preclude trial by court-martial when such action is con- 
sidered appropriate by commanders exercising court- 
martial jurisdiction. They do not preclude relief from 
active duty or discharge under other applicable regulations 
on grounds other than security. These regulations should 
not be used in those cases in which security is not the 
primary reason for initiation of action. Relief from active 
duty in lieu of action under these regulations is not author- 
ized nor will action under these regulations be used as the 
_ sole basis for relief from active duty prior to the adjudica- 
tion of a member’s case. 


b. Scope. These regulations apply to all military mem- 
_ bers of the Army Establishment including members of the 
_ National Guard of the United States on active duty and not 
_ on active duty and special categories of personnel covered 
; in section VI. The Chief, National Guard Bureau will 
_ issue appropriate implementing instructions governing the 
_ National Guard of the United States not on active duty. 


* * * 
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3. Policy. a. The Department of the Army will as- 
sume, in the absence of evidence to the contrary, that the 
acceptance or etention of any officer, warrant officer, or 


enlisted man is t with the interests of 


national security. 


b. When it is established that retention of a member 
is not clearly consistent with the interests of national se- 
curity, he will be discharged; except that an inductee 
normally will not be discharged as a security risk unless 
his retention is inconsistent with the interests of national 
security. (The standard for retention in service of an 
inductee is of necessity somewhat lower than the standard 
for other categories of personnel. Thus an inductee may 
be retained to perform his obligated service in a specially 
controlled duty under conditions which would require dis- 
charge of an officer op an enlistee. Also see par. al In 
deciding upon : 


y Gofbi ri 


@ aischarged aiee RenSEaUIG conditions. 
will, unless otherwise prescribed in these regulations, be 
discharged with a discharge characterized no higher than 
‘¢General, under Honorable Conditions.’’ 


SECTION II 


Sranparp AND CRITERIA 


lar duty status within the Army Estab Sime 

based upon all the available information, it is determined 
that the appointment, enlistment, voluntary call to active 
duty, or retention in a regular duty status (par. 9) i 
clearly consistent _ywi i 

The standard for retention within the y stabhishnent 
on definite assignment to specially controlled duties 
(par. 10) for inductees only will be that retention in such 
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| an assignment is not inconsistent with the interests of na- 
tional security. 


13. Criteria for application of standard. a. Sensitive 
and non-sensitive positions. * * * 


b. Criteria. The ultimate determination of whether ac- 
_ ceptance or retention within the Army Establishment of 
_ the person concerned is warranted must be an overall 
common-sense one based upon all available information. 
_ The activities and associations listed below, whether cur- 
rent or past, while not all inclusive, are of varying degrees 
_ of seriousness, and warrant initiation of action to effect 
such determination. 


(1) Commission of any act of sabotage, espion- 
age, treason, or sedition, or attempts thereat or 
preparation therefor, or conspiring with or aiding or 
abetting another to commit or attempt to commit any 
act of sabotage, espionage, treason, or sedition. 


(2) Establishing or continuing a sympathetic 
association with a saboteur, spy, traitor, seditionist, 
anarchist, or revolutionist, or with any espionage 
or other secret agent or representative of a foreign 
nation, or any representative of a foreign nation 
whose interests may be inimical to the interests of 
the United States, or with any person who advocates 
the use of force or violence to overthrow the Gov- 
ernment of the United States or the alteration of the 
form of the Government of the United States by un- 
constitutional means. 


(3) Advocacy of use of force or violence to over- 
throw the Government of the United States, or of 
the alteration of the form of the Government of the 
United States by unconstitutional means. 


(4) Membership in, or affiliation or sympathetic 
association with, any foreign or domestic organiza- 
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tion, association, movement, group or combination of 
persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, a policy 
of advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or which 
seeks to alter the form of Government of the United 
States by unconstitutional means (see SR 600-220- 
11). (An organization, movement, or group, officially 
designated by The Attorney General of the United 
States pursuant to Executive Order 10450, shall 
ix: il the contrary has 


(5) Performing or attempting to perform his 
duties, or otherwise acting, to serve the interests of 
another government in preference to the interests 
of the United States. 


| (6) Failure or refusal to sign the loyalty cer- 
tificate DD Form 98; pleading protection of the 
Fifth Amendment or of the Uniform Code of Mili- 
tary Justice, Article 31, in refusing to answer com- 
pletely the questions contained in DD Form 98, DD 
Form 390, DD Form 398, or other related forms; 
pleading protection of the Fifth Amendment or of 
‘the Uniform Code of Military Justice, Article 31, 
or otherwise failing or refusing to answer any per- 


tinent question propounded in the course of an_off- 


ieial investigation, in j ination, 
‘conducted forthe purpese~ef-eseertamingthe-ex- 


i\istence or extent, o 
ib 


(7) Participation in the activities of an organi- 
zation as a front for an organization referred to 
in (4) above, when his personal views were sympa- 
thetic to the subversive purpose of such organization. 
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(8) Participation in the activities of an organiza- 
tion with knowledge that it had been infiltrated by 
members of subversive groups under circumstances 
indicating that the individual was a part of, or sym- 
pathetic to, the infiltrating element or sympathetic 
to its purpose. 


(9) Participation in the activities of an organiza- 
tion referred to in (4) above, in a capacity where he 
should reasonably have had knowledge of the sub- 
versive aims or purposes of the organization. 


(10) Sympathetic association with a member or 
members of any organization referred to in (4) 
above. (Ordinarily, this will not include chance or 
occasional meetings, or contacts limited to normal 
business or official relations.) 


(11) Currently maintaining a close continuing 
association with a person who has engaged in ac- 


tivities or associations of the type referred to above. 
A close continuing association may be considered to 
exist if the individual lives at the same premises as, 
frequently visits, or frequently communicates with, 
such persons. 


(12) Close continuing association of the type de- 
scribed in (11) above, even though later separated 
by distance, if the circumstances indicate that re- 
newal of the association is probable. 


(13) Any facts other than as set forth in c below 
which furnish reason to believe that the individual 
may be subjected to coercion, influence, or pressure 
which may cause him to act contrary to the best 
interests of the national security. Among matters 
which should be considered in this category would 
be the presence of a spouse, parent, brother, sister, 
or offspring in a nation, a satellite thereof, or an 
occupied area thereof, whose interests are inimical 
to the interests of the United States. 
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d. Proscribed organizations. A list of organizations 
designated by The Attorney General is set forth in SR 
600-220-11. Membership, past or present, or affiliation or 
sympathetic association with an organization SO designated 
is but one factor to 
in a particular case. In determining whether affiliation 

with a cited organization warrants further investigation, 
all facts bearing on the case must be considered inelnding 
the date, Term and extent-at affiliation, the age and circum- 
stances of the individual at the time, the type of organiza- 
tion a and its status at the time in quéstion, and the mititary 
service and overall performance of duty of the individual 
eoucerned. Careful consideration of all these factors, par- 
ticularly in the absence of any other derogatory informa- 
tion, may indicate that the initiation of a complaint type 
investigation is not warranted. 


SECTION III 


ADMINISTRATIVE PROCEDURES 


* * * 


ay Type of discharge. a. Where the approved find- 
ings of the Army Review Board indicate that a member of 
the Army Establishment should not be retained under the 
standards and criteria prescribed in these regulations he 
will be discharged and the character of the discharge will, 
except_as prescribed in paragraph Iv, be preteated upon 


the gravity of the reasonably substantiated information i 
Jor CeaUIGE TNC PONerar-DYEMISe WHE Tespect to charac. 
“ferization of separation as set forth in paragraph 17b is 
applicable to all categories of personnel (par. 3b). Regu- 
lar Army officers with over 3 years’ service as such will 
be furnished a discharge authorized by section 106, Army 
and Air Force Vitalization and Retirement Act of 1948 
(61 Stat. 1082; 10 U. S. C. 585). 


21. Notification to other agencies. In accordance with 
SR 615-180-1 the Director, Federal Bureau of Investiga- 
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tion, the Chairman of the United States Civil Service 
Commission, and the appropriate local Selective Service 
Board will be furnished information of the identity of all 
persons rejected for induction for security reasons. The 
| Assistant Chief of Staff, G-2, Department of the Army, 
_ will inform the Director, Federal Bureau of Investigation, 
the Chairman of the United States Civil Service Commis- 
sion, and the Director, Selective Service System, of all 
persons denied appointment or enlistment or discharged 
_ from the military service as security risks. 


SECTION V 
Disposrrion oF CasEs 


29. General, a. Upon receipt of a case with appropri- 
, ate recommendation from the Assistant Chief of Staff, G-2, 
Department of the Army, The Adjutant General will— 


(2) Refer all other cases to a Department of the 
Army Screening Board for review and recommenda- 
tions. 
* * * 
31. Follow-up of Screening Board recommendations. 


* * * 


b. Action to continue the case. When the Screening 
_ Board recommends action other than to close the case, The 
Adjutant General will notify the appropriate staff activity 
- and/or field command of action desired. If elimination 
action or indefinite assignment to specially controlled duties 
is recommended under these regulations, The Adjutant 

: General will initiate action as indicated in ¢ below. 


c. Letter of Allegations. Upon receipt of a Screening 
Board recommendation to initiate elimination action or to 
‘indefinitely assign the member to specially controlled 
‘duties, The Adjutant General, based on information fur- 
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nished by the Assistant Chief of Staff, G-2, Department 
of the Army, will, in conjunction with the Judge Advocate 
General, prepare a ‘‘Letter of Allegations.”” The ‘‘Letter 
of Allegations’? will cite the derogatory allegations against 
the respondent in sufficient detail to enable him to prepare 
his defense and will be as complete as security considera- 
tions permit. The case together with the ‘Letter of Alle- 
gations’”’ will be transmitted to the appropriate field com- 
mand for dispatch of the letter to the respondent. When- 
ever practicable, the field commander will have the letter 
delivered in person to the respondent concerned and obtain 
receipt therefor. If personal delivery is not practicable, 
delivery will be by registered mail and a return receipt 
‘saddressee only’? will be required. The following addi- 
tional procedure will apply with respect to members of the 
National Guard not on active duty: The ‘‘Letter of Alle- 
gations’? will be forwarded direct to the respondent by the 
Chief, National Guard Bureau (par. 6 applies) ; the Chief, 
National Guard Bureau, will forward a copy of the ‘‘Letter 
of Allegations’’ to the major commander concerned citing 
the date of dispatch to the respondent; the respondent will 
acknowledge receipt of the ‘‘Letter of Allegations’’ to the 
major commander concerned and will make his reply to the 
major commander concerned; The Adjutant General will 
forward the ease direct to the major commander concerned. 
The ‘‘Letter of Allegations”’ will refer specifically to these 
regulations and will inform the respondent that— 


(1) He may, in lieu of appearance before a board, 
‘rebut the letter in writing within 15 days of receipt 
‘and submit such documents as he may desire. Rea- 

sonable extension of time may be granted by the 
field commander. 


(2) He may, within 5 days of receipt, request 
retirement, if eligible, or if an officer, he may tender 

| his resignation, or if an enlisted man, he may request 
- discharge in lieu of further proceedings. Enlisted 
men who are required to show cause why they should 
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not be retained on specially controlled duties will 
not be permitted to submit a request for discharge. 
A member tendering his resignation or requesting 
discharge must agree to accept discharge of the 
character specified in the ‘‘Letter of Allegations.’’ 
Final decision as to type of discharge to be awarded 
rests with the Department of the Army. A form 
letter to accomplish the tender or request will accom- 
pany each ‘‘Letter of Allegations’’ dispatched. 


(3) He may, within 5 days of receipt, request a 
personal appearance hearing before a ‘‘field board”’ 
with or without counsel, and if a reservist not on 
active duty, such appearance will be at his own ex- 
pense. He will be furnished a military counsel and 
may select such counsel, if the individual selected is 
reasonably available. Civilian counsel, if desired, 
will be at his own expense. The Board will assist 
him in procuring witnesses who are reasonably avail- 
able but he will not be entitled to reimbursement for 
expenses incurred incident to their appearance. 


(4) He will elect in writing one of the choices 
offered in (1), (2), or (3) above. Should he refuse 
to elect one of the choices offered, he will be advised 
that his ease will be processed to completion and 
adjudicated by the Department of the Army without 
any further referral to him. He will be advised also 
that such adjudication may result in an other than 
Honorable, General, or Undesirable Discharge. 


d. Follow-up of letter of allegations. Upon receipt of 
the respondent’s reply to the ‘‘Letter of Allegations’’ or 
upon expiration of 15 days following receipt of the letter 

_ by the respondent, whichever is sooner, the appropriate 
field commander will take action to refer the case to a field 
board of inquiry (if requested by the respondent) or to 

' forward the case together with respondent’s reply, if any 
(where appearance before a board of inquiry is not re- 
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quested), to The Adjutant General with recommendation of 
action to be taken. The Adjutant General will refer the 
complete case together with recommendations of appro- 
priate field commanders to the Army Review Board for 
final review in accordance with paragraph 33. 


85. Action following final review. The Adjutant Gen- 
eral will notify the appropriate field commander of final 
action to be taken. In cases concerning members of the 
National Guard not on active duty, the Chief, National 
Guard Bureau, will be informed of such action. 


c. If retention of the member is not warranted under 
the standards and criteria prescribed by these regulations 
The Adjutant General will direct the discharge of the 
member from any and all military statuses he may hold, 
including type of discharge to be furnished. Flagging 
action will be removed by the Department of the Army in 


accordance with AR 600-31. 
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QUESTIONS PRESENTED 


1. Whether the District Court had jurisdiction to review 
the action of the appellee in giving the appellant an Un- 
desirable Discharge from the Army, when such action was 
based upon appellant’s conduct while a member of the 
Ready Reserve and was authorized by the applicable stat- 
utes and regulations. 

2. Whether the statutes and regulations pursuant to 
which the appellee acted, are constitutional under the 
First Amendment. 


Constitutional Provisions, Statutes, and Regulations Involved 
Summary of Argument 


Argument: 


I. The Appellee was authorized by statute to issue an un- 
desirable discharge to the appellant on the basis of his 
activities while he was a member of the Reserve 

A. The Harmon case does not control here 
B. At all relevant times appellant was in the 
Army 
II. Congress intended that the appellee’s decision as to the 
type of discharge should not be subject to judicial 
review 
A. The District Court did not have jurisdiction to 
review the discharge 
B. The type of discharge granted was within the 
authority of the Secretary 
III. Regulation AR 604-10 is constitutional 
A. The regulation is reasonably related to national 
security, so it is not arbitrary 
B. The regulation was reasonably and properly ap- 
plied to appellant and such application did 
not violate his First Amendment rights 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15177 


Monts M. OLENICK, APPELLANT, 
v. 


Wusur M. Brucker, SECRETARY oF THE DEPARTMENT OF THE 
ARMY, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT couURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiff below from an order 
granting the motion of the Secretary of the Army, the 
defendant below, for Summary Judgment (J.A. 61a). Ap- 
pellant is a former private in the Army who was given a 
certificate of honorable separation from active military 
service but was subsequently discharged from the Ready 
Reserve with an Undesirable Discharge Certificate on 
April 15, 1957 (J-A. 4a, 17a). He brought suit to have the 
action of the Secretary of the Army in issuing him an un- 
desirable discharge declared null and void, and to have the 
Court direct the Secretary to issue an Honorable Dis- 
charge Certificate (J.A. 6a). 

The appellant was inducted into the Army on February 


(1) 
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13, 1953, under the Universal Military Training and Serv- 
ice Act of 1948, 62 Stat. 604, 50 U.S.C. App. 451 et seq. (1952 
ed.) (J.A. 3a). He was honorably separated from active 
service on December 15, 1954, and transferred to the Ready 
Reserve (J.A. 31a) to complete eight years service as re- 
quired by the Universal Military Training and Service 
Act, as amended (50 U.S.C. App. 454(d)(3) (1952 ed.) 
(infra, p. 28)). Acting in compliance with instructions 
contained in the order transferring him to the Reserve, the 
appellant mailed a copy of the transfer order to the Chief, 
New York Military District, New York, New York, on De- 
cember 24, 1954, indicating thereon his home address and 
a request that he be assigned to a Control group in the 
Reserve (J.A. 35a). Thereafter the appellant was as- 
signed to the 1708rd United States Army Reserve Control 
group (Reinforced), New York (J.A. 22a). 

On January 12, 1956, the Adjutant General of the Army 
wrote to the appellant stating that information had been 
received by the Army which furnished reason to believe 
that appellant’s retention in the Army Establishment would 
not be clearly consistent with the interests of national se- 
curity in accordance with Army Regulation 604-10 dealing 
with the Military Personnel Security Program (J.A. 7a- 
10a). This information was, according to the Adjutant 
General’s letter, to the effect that appellant was a member 
of the Labor Youth League, an organization cited in 1950 
by the Attorney General of the United States as a Commu- 
nist-front, and in June, 1955, attended a social affair spon- 
sored by that organization; and that, in June, 1955, he 
attended the Jefferson School of Social Science, an organi- 
zation cited, in 1949, by the Attorney General as an ‘‘ad- 
junct of the Communist Party’’ (J.A. 7a-10a).’ The letter 
was accompanied by a ‘‘Summary of Information’’ bearing 


1 The army also had information that, in 1952, appellant sub- 
scribed to the “Daily Worker and or the Worker” (J.A. 8a). When 
the Discharge Review Board considered and acted upon appellant’s 
case, it did not consider this information because it concerned his 
activities prior to his induction into the Army (J.A. 35a-36a). 
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on the allegations (J.A: lla-12a). The letter also advised 
him that he might within five days of its receipt request a 
personal appearance hearing before a ‘‘Rield Board’’ of 
inquiry, at which he could be represented by counsel and that 
he could request the assistance of the board in securing wit- 
nesses. In the alternative he could submit within fifteen 
days a letter of rebuttal, together with such affidavits, state- 
ments, or other documentary evidence as he might desire 
(J.A. 9a). 

Appellant chose to reply by letter dated January 31, 
1956. In his letter he did not deny any of the allegations, 
or attempt to explain them, but he protested that the grant- 
ing to him of any discharge less than honorable would be 
necessarily punishment because he had engaged in lawful 
political activities and would violate his constitutional rights 
under the First and Fifth Amendments. He stated that he 
did not choose to submit to a hearing because he was ad- 
vised that he would not have the right to confront those 
who testified against him or to cross-examine confidential 
informants, and would not have the right to subpoena wit- 
nesses (J.A. 14a-16a). 

Thereafter, by order of the Secretary of the Army, appel- 
lant was discharged from the Reserve on April 15, 1957, and 
an undesirable Discharge Certificate was furnished to him. 
(J.A. opposite 42a, 48a).? 

By application dated June 12, 1957, the appellant re- 
quested the Army Discharge Review Board to change his 
discharge to an honorable discharge (J.A. opposite 48a).° 
By letter dated September 30, 1957, his counsel requested 
a six month adjournment in the hearing to await a decision 
by the Supreme Court in the cases of Harmon v. Brucker 
and Abramowitz v. Brucker (J.A. 40a). 

A hearing on the application was held on June 9, 1958, 
before a board of five officers (J.A. opposite 42a, 44a-47a). 


2 The pleadings give the date as February 15, 1947 (J.A. 4a, 17a). 
The difference does not seem to be material. 

3 The complaint alleged that the application was filed August 27, 
1957 (J-A. 4a). 
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Appellant did not appear in person, but was represented 
by counsel, who was given access to certain classified mate- 
rial relating to the case (J.A. 48a). At the hearing counsel 
stated that he had no evidence to produce, and that his po- 
sition was that, even if the charges were true,—it didn’t 
matter (J.A. 45a). 

On July 8, 1959, the Army notified the appellant that his 
request for a change in his discharge had been denied (J.A. 
4la, and opposite 42a). 

Under date of July 21, 1958, the appellant filed an appli- 
cation for review with the Army Board for Correction of 
Military Records. His application stated that he had no 
evidence to submit and asserted that under the decision of 
the Supreme Court in Harmon v. Brucker and Abramowitz 
v. Brucker [355 U.S. 579] the Army had no authority to 
give him a discharge less than honorable on the basis of non- 
military activities (J.A. opposite 50a). The Board decided 
that insufficient evidence had been presented to indicate 
probable material error or injustice, and denied the appli- 
cation (J.A. 52a, 53a). 

On November 28, 1959, appellant filed a complaint in the 
District: Court for the District of Columbia requesting that 
his undésirable discharge be declared null .and void and that 
the Secretary of the Army be directed to rescind said dis- 
charge and to issue an honorable discharge (J.A. 6a). The 
answer of the Secretary denied that appellant’s discharge 
was illegal and asserted that the Court lacked jurisdiction 
over the subject matter of the action (J.A. 16a). On March 
26, 1958, appellant filed a motion for summary judgment 
(J.A. 25a). On April 6, 1959 appellee filed a motion to 
dismiss complaint or cross-motion for summary judgment 
(J.A. 30a). On May 22, 1959, the Court denied appellant’s 
motion, and granted appellee’s cross-motion for summary 
jodgment and dismissed the complaint (J.A. 61a). 

CONSTITUTIONAL PROVISIONS, STATUTES, AND REGULATIONS 
INVOLVED 

The constitutional provisions involved are Article I, Sec- 
tion 8, Clauses 12, 14, and Article II, Section 2, Clause 1. 
The statutes involved are Act of August 10, 1956, c. 1041, 
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70A Stat. 10, 89, 116, 220, as amended, U-S.C., Title 10, 
§§ 262, 1162(a), 1163(b)(c), 1552(a), 3811; Section 301 of 
the Servicemen’s Readjustment Act of June 22, 1944, c. 268, 
58 Stat. 286, as amended, U.S.C. (Supp. V), Title 38, § 693h 4; 
and Section 4(d) of the Universal Military Training and 
Service Act of 1948, c. 625, 62 Stat. 607, as amended, U.S.C., 
Title 50, App., §454(d)(3) (1952 ed.). The regulation 
involved is Army Regulation 604-10. With the exception 
of Army Regulation 604-10, which is printed as an Appen- 
dix to appellant’s brief, the foregoing provisions are set 
forth in Appendix A, infra, pp. 25-29). 


SUMMARY OF ARGUMENT 


Appellant takes the position that no matter what he did 
while in the Ready Reserve, the Army had to give him an 
honorable discharge. We disagree. 

The instant case is not within Harmon v. Brucker, 355 
U.S. 579. In that case the Court said that the authority of 
the Secretary of the Department of the Army was limited, 
in deciding the type of a soldier’s discharge, to consider- 
ing the entire record of the soldier while in military service, 
and that in that case the Secretary exceeded his authority 
in considering records of the plaintiff’s pre-induction 
activities, and that because the Secretary acted in excess 
of his authority the District Court had jurisdiction to re- 
view his action. 

In this case the Secretary considered only the appellant’s 
record of military service in deciding the type of discharge, 
because at the time of the activities on which his discharge 
was based, he was still in military service as a member 
of the Ready Reserve of the Army, and he was not a 
civilian. Because the Secretary acted within his statutory 
authority, the case falls within the general rule that the 
courts do not have jurisdiction to review the authorized 
acts of executive officials, except when Congress has pro- 
vided for review. Congress has left to the executive the 
decision of the type of administrative discharge to be 


4By Public Law 85-857, 13(v) (2), September 2, 1958, 72 Stat. 
1267, this section, with minor changes, was codified as U.S.C. 
Title 10, § 1553. 
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given and has not given the courts jurisdiction to review. 
The courts have consistently held that decisions of a mili- 
tary tribunal or authority acting within its lawful authority 
are not’ subject to judicial review, and this is such a case. 

The Regulation under which the decision to discharge the 
appellant as undesirable was made did not infringe his 
rights under the First Amendment. Because appellant was 
in the Army as a member of the Ready Reserve at the time 
of the activities and conduct which formed the basis for his 
discharge, the Army could properly inquire into his loyalty 
and trustworthiness, that is, as to his fitness to serve, and 
such inquiry was reasonably related to the national 
security. 

The Regulation was reasonably and properly applied 
to the appellant because he did not respond to the inquiry 
with candor and frankness, or offer any denial or ex- 
planation. The Regulation and the Letter of Allegations 
given to the appellant gave him a fair chance to be heard 
and apprised him to a reasonable extent of what was in 
question and of the basis on which the charges against 
him were made. Appellant had notice of the consequence 
of failure to deny or explain, and by failing to deny or 
explain, justified the Army in taking the charges as true 
and in drawing derogatory inferences from his conduct. 
On the facts the Army justifiably issued to him a discharge 
as undesirable. 

The importance of the interest of the United States in 
self-preservation by way of retaining in the armed forces 
only trustworthy and loyal persons is so great that the 
indirect restraint of the awarding of the discharge on ap- 
pellant’s rights of free speech and association under the 
First Amendment did not invalidate the statutes or the 
regulations or their application. Those rights were not 
absolute and were subject to proper and reasonable re- 
strictions in the national interest. 

Since the Secretary acted within his authority in deciding 
on the type of discharge, his action is not subject to review 
or correction by the courts and the courts are not autho- 
rized to order an honorable discharge or to require a change 
in the type of discharge given. 
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ARGUMENT 


I. The Appellee Was Authorized by Statute to Issue an Un- 
desirable Discharge to the Appellant on the Basis of 
His Activities While He Was a Member of the Reserve 


A. The Harmon case does not control here 


Appellant concedes that the Army has a right to dis- 
charge a soldier, whether in active service or in the Re- 
serves, for any reason that seems good to it (Br. p. 13). 
His contention is that the Secretary was not authorized to 
issue to him an undesirable discharge on the basis of his 
activities while he was a member of the Ready Reserve, 
because he was not in ‘‘military service’’ while he was in 
the Reserves (Br. p. 9). For the proposition that the Dis- 
trict Court had jurisdiction to review the Secretary’s 
action, he cites Harmon v. Brucker and Abramowitz v. 
Brucker, 355 U.S. 579. 

The decisive difference between the instant case and 
Harmon is that in the instant case the appellant was in the 
Army at the time of the activities which were the basis for 
his discharge; in contrast, the activities in question in 
Harmon were earlier than the dates on which the plaintiffs 
were inducted into the Armed Forces. In Harmon the 
Court held that the District Court had jurisdiction to re- 
view because the Secretary had considered pre-induction 
conduct in deciding the question of the types of discharges 
and that he had exceeded his authority because his statu- 
tory authority was limited to considering solely the 
soldier’s ‘‘military record in the Army”’’ (p. 583). 


B. At all relevant times appellant was in the Army 


According to Harmon v. Brucker, supra, the authority of 
the Secretary (appellee) is to determine the type of dis- 
charge on the basis of the soldier’s record of military serv- 
ice. The appellant was inducted into the Army and took 
the required oath on February 13, 1953 (J.A. 3a). He was 
separated from active service on December 5, 1954 (J.A. 
3a) and thereupon became a member of the Ready Reserve 
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of the Army (J.A. 3a, 20a). He did not receive his dis- 
charge until February 15, 1957 (J.A. 4a). 

In the interval between February 13, 1953, and February 
15, 1957, appellant was always in the Army, whether on 
active service or in a reserve component. In either case 
he was a ‘‘man under authority.”’ 

As of January 12, 1956, when the appellant received the 
‘‘Letter of Allegations’? (Br. 27-28; J.A. 4a, 7a), he was 
serving in a ‘‘Control Group’”’ of the Ready Reserve, in 
accordance with his request made to the Chief, New York 
Military District, on December 29, 1954, at the same time 
as he reported, as ordered, his current home address (J.A. 
35a). 

Appellant’s transfer to the Ready Reserve was in ac- 
cordance with the statutes, under which his ‘‘service obli- 
gation’’ on active service and in reserve amounted toa total 
of eight years. 50 U.S.C. App. 454(d)(3) (1952 ed; 10 
U.S.C. 269 (infra, pp. 28-29.) As a member of the re- 
serve he was subject to call to active duty for a period of 
15 days a year, without his consent, and he was also sub- 
ject to be called in the event of a war or of a national 
emergency, or otherwise as authorized by law, to active 
service for the duration of the war or the emergency, and 
for six months thereafter, likewise without his consent. 
10 U.S.C. 268, 672a, 672b. He was not a civilian. See, 
Denby v. Berry, 263 U.S. 29, 34. 

While appellant was in the reserve, he was required to 
report any changes of address (J.A. 34a), to submit to a 
physical examination every four years and to submit a 
certificate of physical condition annually. 10 U.S.C. 1004 
(J.A. 22a). During the same period he was forbidden to 
place himself in the employ of a foreign government, or of 
any concern wholly or partly controlled by a foreign gov- 
ernment without the approval of the Secertary of the Army 
(J.A. 22a). 

As a member of the Ready Reserve he, whether he was 
called to active service or not, was credited with his time 
in the reserve for longevity pay purposes, and was credited 
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with 15 points for retirement for each year served (J.A. 
20a-21a).° 

The District Court said that, ‘‘Since the reserve forces 
are geared toward the possibility of active military duty, 
the required qualifications of a soldier are the same 
whether he be on active duty or in the reserves’? (J. A. 
59a). In recognition of this fact the statutes require the 
Secretary of the Army to provide a system of continuous 
screening of the reserves (10 U.S.C. 271) and to maintain 
personnel records showing as to each reservist ‘‘(1) his 
physical condition; (2) his dependency status; (3) his 
military qualification; (4) his civilian occupational skills; 
(5) his availability for service; and (6) such other in- 
formation as the Secretary * * * may prescribe’? (10 
U.S.C. 275). 

The net effect of this statute is to require the Secretary 
to keep records from which the fitness for service of a 
member of the reserves can be determined, and ‘‘fitness’’ 
includes loyalty and trustworthiness. Correlatively, ap- 
pellant was under an obligation during his whole term of 
service to keep himself in a state of fitness. 

The appellant characterizes his obligations to the Army 
as ‘‘tenuous’’ and says that his ‘‘essential’’ status was 
that of a civilian (Br. 6, 11). Adjectives do not change 
the status or wipe out the real obligations appellant was 
under, although he was fortunate enough not to be called 
upon to perform them. A transfer from active duty to the 
reserves does not make a man a civilian or release him 
from his obligation to render active service again when 
ordered. Denby v. Berry, supra. 

With one exception, the cases appellant cites (Br. 12, 18- 
19) for the proposition that he was not subject to the au- 
thority of the Secretary while he was in the reserves deal 
with persons who were never inducted into the service. 
The one exception is United States ex rel. Hirshberg v. 
Cooke, 336 U.S. 210. That case dealt with the effect of an 


3 He also received dental care and educational benefits from the 
Veterans’ Administration (J.A. 55a). 
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honorable discharge and the Court relied in large part upon 
the construction by the Army, the Navy, and the Attorney 
General of the effect of such a discharge. It has nothing 
at all to do with the question whether a man in a reserve 
status is ‘‘in the Army”’ or not. 

We have already cited Denby v. Berry, supra. More re- 
cently, in Bland v. Hartman, 245 F. (2d) 311 (C.A. 9) the 
Court said: 


“<The Navy did not lose the power of considering 
the fitness of Bland to hold a commission as an officer 
because of his inactive status. Bland, in effect, sought 
a mandate relieving the Navy of the power of command 
and supervision over him as an officer, while at the 
same time he exercised unrestrained and uncontrolled 
freedom as a civilian. But this Court must sanction 
the effort of the Navy to maintain the tradition of un- 
questioned loyalty of its officers. ° * * 

“<The armed forces have no more vital problem than 
that of preventing infiltration of subversives. An offi- 
cer, even on inactive status, does not have the untram- 
meled license in action which is accorded civilians and 
even civilian employees of the government.’’ (p. 313) 


So Bland was held still to be subject to the authority of 
his military superiors. 

In Wheeler v. Reynolds, 164 F. Supp. 951 (N.D. Fla.), 
the question was whether a reservist was subject to court 
martial for a crime committed on active service. In hold- 
ing him subject the Court said that reservists constitute : 


<¢* * * continuing members of the reserve component 
of the Air Force and hence, of the Air Force, and their 
continuing military obligation [is] to respond to active 
duty orders when war or national emergency or other 
lawful contingency may require. 
' * * * petitioner, when released from active duty, 
was not a full-fledged civilian, not in the same status 
as a discharged veteran, but was an Airman Third 
Class of the Air Force Reserve”. (pp. 954-955) 


11 


“These decisions carry out the purpose expressed by 
Congress in 10 U.S.C. 262: 


‘“‘The purpose of the reserve components is to pro- 
vide trained units and qualified persons available for 
active duty in the armed forces, in time of war or na- 
tional emergency and at such other times as the na- 
tional security requires, to fill the needs of the armed 
forces whenever, during, and after the period needed 
to procure and train additional units and qualified per- 
sons to achieve the planned mobilization, more units 
and persons are needed than are in the regular com- 
ponents’’. (J.A. 59a) 


In the judgment of Congress, and as a matter of common 
sense, the active units of the armed forces must be backed 
up by Ready Reserves. The members of the reserves must 
be, and are, subject to orders and control, or they are not 
‘*Ready’’. 

The appellant, then, when he was in the Ready Reserves, 
was in the military service and the records of his conduct 
and activities during that period were records of military 
service within Harmon v. Brucker, supra. 


II. Congress Intended that the Appellee’s Decision as to the 
Type of Discharge Should Not Be Subject of Judicial 
Review 

A. The District Court did not have jurisdiction to review 

the discharge 


Since the appellant was in the military service at the 
time of the Secretary’s action, and since by the statutes 
the Secretary was bound to consider the records of that 
service in deciding the type of discharge to give, the case 
comes within the class of cases where the District Court 
does not have jurisdiction to review administrative action 
taken in the exercise of lawful discretion. See, Decatur v. 
Paulding, 14 Pet. 497, 516; Wilbur v. United States, 281 
U.S. 206; Perkins v. Lukens Steel Co., 310 U.S. 113; Larson 
v. Domestic & Foreign Corp., 337 U.S. 682; Edgerton v. 
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Kingsland, 83 U.S. App. D.C. 8, 168 F. (2d) 128; Codray v. 
Brownell, 93 U.S. App. D.C. 112, 207 F. (2d) 610.° 

Of course, the District Court has to construe the statute 
to determine the official’s authority (Harmon v. Brucker, 
supra), but once it has decided that he was acting within 
the lawful scope of his authority, then it does not have 
jurisdiction to pass upon the propriety or correctness of his 
action, unless Congress has provided that the official’s ac- 
tion shall be reviewed. Specifically, the courts have applied 
the rule with respect to action by the military authorities 
such as promotions, retirements, assignments to duty, and 
discharges. 

‘The decision * * * of a military tribunal acting within 
the scope of its lawful powers cannot be reviewed or set 
aside by the courts.’’ Creary v. Weeks, 259 U.S. 336, 344. 

See also, Orloff v. Willoughby, 345 U.S. 83, 90, 91, 93; 
Patterson v. Lamb, 329 U.S. 539, 545; Denby v. Berry, 263 
U.S. 29, 33-34; French v. Weeks, 259 U.S. 326, 335; United 
States v. Kelly, 15 Wall. 34; United States v. Eliason, 16 
Pet. 291; Davis v. Woodring, 72 App. D.C. 83, 111 F. (2d) 
523; In re Fong Chew Chung, 194 F. (2d) 904, 906 
(C.A. 9); Reid v. United States, 161 Fed. 469, 472 (S.D. 
N.Y.), writ of error dismissed, 211 U.S. 529. 

Recently, in Gentila v. Pace, 90 U.S. App. D.C. 75, 193 F. 
(2d) 924, certiorari denied, 342 U.S. 943 (a case in which 
review or correction of a discharge from the army was 
sought), this Court held that Congress intended that the 
Army Board’s full and ‘‘final’’ review should not be sub- 
ject to a further review, or series of reviews, in the courts.” 


6 The factor determining reviewability vel non is the statutory 
authority of the officer See, Philadelphia Co. v. Stimson, 223 US. 
605, cited by the Supreme Court in Harmon v. Brucker, supra. 


7 Citing Switchmen’s Union v. Board, 320 US. 297, 305, See also, 
Estep v. United States, 327 US. 114, 119; American Air Export and 
Import Co. v. O’Neill, 95 U.S. App. D.C. 274, 221 F. (2d) 829; Kirk- 
land v. Atlantic Coast Line R. Co., 83 US. App. D.C. 205, 167 F. 
(2d) 529, certiorari denied, 335 U.S. 843. 
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This is not, as appellant suggests (Br. 8) to put the 
' Army in a position where ‘‘it can act without check by the 
-eourts and the Constitution is unenforceable against it.’’ 
It is simply applying to the Army the general rule that 
judicial review of acts of the executive within the scope 
of its authority depends upon the intent of Congress. Con- 
gress may ‘‘make rules for the government and regulation 
- of the land and naval forces’”’ (Const. Art. I, Sec. 8, Cl. 14), 
and as a matter of historical fact it has consistently de- 
| eided to leave the decision of the type of discharge to be 
given to the military authorities involved.® 


|B. The type of discharge granted was within the authority 
of the Secretary 


Contrary to appellant’s contention (Br. 9-11), the Seere- 
tary of the Army had statutory authority to issue to him 
an undesirable discharge for the reason that his retention 
in the Reserves was not clearly consistent with the inter- 
ests of national security. The Constitution divides au- 
thority over the military establishment between the Presi- 
dent, who is designated ‘‘Commander in Chief of the Army 
and Navy” (Art. II, See. 2, Cl. 1, mfra, p. 25), and the 
Congress, which is given specific authority ‘‘To raise and 
support Armies”? (Art. I, Sec. 8, Cl. 12, infra, p. 25) and 
“To make Rules for the Government and Regulation of 
the land and naval Forces’’ (Art. I, Sec. 8, Cl. 14, infra, 
p. 25). In the exercise of this power Congress has pro- 
vided that the Secretary of the Army ‘‘is responsible for 
and has the authority necessary to conduct all affairs of 
the Department of the Army, including—(1) functions 
necessary or appropriate for the training, operations, ad- 
ministration, logistical support and maintenance, welfare, 


8 As a matter of history, and up until the Legislative Reorganiza- 
tion Act of 1946, Section 131 (60 Stat. 812, 831), Congress provided 
for the correction of unjust or erroneous discharges, not by giving 
jurisdiction to the courts, but by the device of private bills to aid 
the individuals concerned. See, Goldstein v. Johnson, 87 U.S. App. 
D.C. 159, 184 F. (2d) 342, 343; 40 Op. A. G. 504, 505. 
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preparedness, and effectiveness of the Army * * *’’ (10 
U.S.C. 3012). 

In providing for the separation of soldiers from the 
Army, Congress has made provision for discharges ever 
since the founding of the Republic. It has never, how- 
ever, exercised this power to the extent of specifying par- 
ticular types or conditions of discharges. See, Patterson 
v. Lamb, 329 U.S. 539, 542; United States v. Kingsley, 138 
US. 87; Gentila v. Pace, 193 F. 2d 924 (C.A. D.C.), certio- 
rari denied, 342 U.S. 943.° 

The basic statute relating to the discharge of enlisted 
personnel vests plenary discretion over discharges in the 
Secretary of the Army. It provides that ‘‘[n]Jo enlisted 
member of the Army may be discharged before his term of 
service expires, except—(1) as prescribed by the Secretary 
of the Army * * * ‘‘(10 U.S.C. 3811(b), «fra, p. 27). The 
substance of this provision has remained unchanged since 
the enactment of the Articles of War of 1806 (Act of April 
10, 1806, Art. IT, 2 Stat. 359).2° 


Congress has expressly made provision for the discharge 
of members of the Reserves. Thus, 10 U.S.C. 1162(a), 


® See Title XIV, Rev. Stat. (2d ed. 1878), Sec. 1342, Art. 4, p. 230. 
See also Section 4(b) of the Universal Military Training and Serv- 
ice Act, as amended (50 U.S.C. App. (Supp. V) 454(b) which pro- 
vides that “[e]Jach person inducted into the Armed Forces under 
the provisions of subsection (a) of this section shall serve on active 
training and service for a period of twenty-four consecutive months, 
unless sooner released, transferred, or discharged in accordance 
with procedures prescribed by the Secretary of Defense * * *.” 
(Emphasis supplied.) 


1° Moreover, Congress has frequently recognized with implicit 
approval that two general classes of discharge are given, one puni- 
tive, pursuant to sentences of courts-martial, and the other type 
given pursuant to administrative action. With respect to the two 
types of discharge given only by way of punishment, Bad-Conduct 
and Dishonorable, Congress has exercised limited control by defining 
the powers of courts-martial to prescribe them. See, Uniform Code 
of Military Justice (64 Stat. 108 et seg.), 10 U.S.C. (1959 ed.) 
818-820, 865, 866, 871-876, and 3636. See also Davis, A Treatise 
on the Military Laws of the United States (3d ed. 1913), 357. 
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infra, pp. 25-26, provides that ‘‘[s]ubject to other provisions 
of this title reserve commissioned officers may be discharged 
at the pleasure of the President: and ‘‘[o]ther Reserves 
may be discharged under regulations prescribed by the Sec- 
retary concerned.’’ Section 1163 (c) of Title 10, U.S.C., 
infra, p. 26, provides that ‘‘[a] member of a reserve com- 
ponent who is separated therefrom for cause, except under 
subsection (b) [absent without authority for a period of 
three months or more, or conviction of a crime], is entitled 
to a discharge under honorable conditions unless—(1) he 
is discharged under conditions other than honorable under 
an approved sentence of a court-martial or wnder the ap- 
proved findings of a board of officers convened by an au- 
thority designated by the Secretary concerned; or (2) he 
consents to a discharge under conditions other than honor- 
able with a waiver of proceedings of a court-martial or a 
board.’’ (Emphasis supplied.) 

The legislative history of subsection 1163(¢) shows con- 
clusively that Congress recognized and acquiesced in the 
issuance of less-than-honorable discharges in security cases. 
When this provision was being considered by the House, 
it was found in Section 250 of H.R. 4667 (82d Cong., 1st 
sess.) and its successors, H.R. 4860 (82d Cong., 1st sess.) 
and H.R. 5426 (82d Cong., 2d sess.). The provisions of 
subsection (c) in these bills were essentially the same as 
those finally enacted, including subparts (1) and (2), ex- 
cept that they contained a third subpart which authorized 
the Secretary to dispense with a hearing if he determined 
that ‘‘a hearing is not in the best interests of the Govern- 
ment for security reasons.’” The House Committee report 
gave the following explanation of subsection (c) (H. Rep. 
No. 1066, 82d Cong., 1st sess., p. 49; emphasis added) : 


This subsection requires a member of the reserve com- 
ponents discharged for cause to be given a discharge 
under honorable conditions unless dropped from the 
rolls under subsection (b), discharged pursuant to 
sentence of court martial or pursuant to findings of a 
board of officers, discharged for security reasons, or 
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discharged after waiver of court-martial or board 
proceedings. 


In other words, the bill would have authorized the issuance 
to reservists, on security grounds, of discharges under 
other than honorable conditions (i.e., Undesirable Dis- 
charge) without a hearing. On the day the measure was 
reported to the House, the third subpart was deleted, 
thereby subjecting security cases to the requirement of 
board proceedings before the issuance of an Undesirable 
Discharge (97 Cong. Rec. 13152, 13162).™ 


‘IIL Regulation AR 604-10 Is Constitutional 


Appellant makes no claim that the applicable regulation 
was not followed in his case, or that he was not accorded 
procedural due process. What he does contend is that the 
regulation is unreasonable and arbitrary, that it is uncon- 
stitutionally vague, and that its application to him violated 
his rights under the First Amendment by penalizing his 
exercise of those rights. None of these contentions is 
sound. 


11 At the time of appellant’s discharge, the regulations, imple- 
menting ‘the above statutes, authorized the discharge of enlisted 
members of the Reserves when action was necessary in the interest 
of national security (SR 140-177-1, issued Nov. 24, 1952, par. 3), 
and further provided that the type of discharge to be issued was 
to be based “‘on the gravity of the substantiated derogatory infor- 
mation * * * which requires their discharge and upon the char- 
acter of the service performed” (AR 604-10, issued July 29, 
1955, as amended by C2, issued June 12, 1956). The constitutional 
issues which appellant raises with respect to these regulations are 
treated at pages 16-24 of this brief. 

Following his discharge, appellant, in accordance with statutory 
provisions, was accorded a hearing before the Army Discharge 
Review Board (38 U.S.C. (Supp. V) 693h, infra, p. 27-28), and 
his case was further considered by the Army Board for Correction 
of Military Records (10 U.S.C. 1552(a), infra, p. 26). 
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A. The regulation is reasonably related to national security 
so it is not arbitrary 


Appellant confuses the issue by arguing that ‘‘[t]he 
granting of an undesirable discharge based upon the 
Army’s evaluation of appellant’s conduct as a civilian is 
quite unrelated to any purpose the Army may have’’ (Br. 
14-15), thus combining his constitutional argument with 
an assumption that this case is within Harmon v. Brucker, 
supra. We have shown (supra, pp. 7-11) that this as- 
sumption is contrary to fact. As of June, 1955, and up to 
the time of his discharge in April, 1957, appellant was in 
the Ready Reserve, which is a part of the Army, and he 
was not then a civilian. 

Since appellant was in the Army during the period in 
question, the Regulation was reasonable and not arbitrary. 
In the judgment of the Congress the nation must have an 
Army, and the Army must have reserves. See 10 U.S.C. 
262 (quoted at J.A. 59a). That a reserve must be trust- 
worthy and loyal needs no demonstration. In the event 


of war or other emergency, an untrustworthy reserve is 
worse than none. 


The Army is part of the activities of the Government 
that are directly concerned with the protection of the Na- 
tion, that is, with the ‘‘national security’’. See, Cole v. 
Young, 351 U.S. 536, 544. The Regulation, which requires 
an investigation of loyalty, has a reasonable relation to 
the evil it is designed to meet, and the national interest 
involved is substantial enough to justify regulation of 
private interests. See, American Communications Ass’n 
v. Douds, 339 U.S. 382, 390, 397. And loyalty is certainly 
an element of the soldier’s fitness to serve, and a matter 
into which his superiors may legitimately inquire. Cf. 
Garner v. Los Angeles Board, 341 U.S. 716, 720. In 
determining loyalty, membership in organizations desig- 
nated on the Attorney General’s list may properly be 
considered. Kutcher v. Gray, 91 U.S. App. D.C. 266, 199 
F. (2d) 783, 788. 


18 


B. The Regulation was reasonably and properly applied to 
appellant and such application did not violate his 
’ First Amendment rights 


When the Letter of Allegations (J.A. 7a-10a) was given 
to the appellant, a copy of the Regulation AR 604-10 was 
attached, so he knew what was in question. Parts of that 
Regulation are reprinted in appellant’s brief, pages 21 to 
30, inclusive. The Regulation provides that the deter- 
mination whether the retention within the Army Establish- 
ment is warranted as being consistent with the interests 
of national security ‘‘must be an overall common sense one 
based upon all available information’”’ (J.A. 23). It lists 
(as reprinted) 13 activities and associations, of varying 
degrees of seriousness, which may serve as criteria in 
making such determination. Membership in an organiza- 
tion designated by the Attorney General, or affiliation 
therewith, ‘‘is but one factor to be considered in making a 
determination”’ (J.A. 26). Reading the Regulation as a 
whole it is perfectly clear that the subject matter of the 
inquiry is loyalty and trustworthiness. 

Certainly, the Letter of Allegations (J.A. 7a-10a) sent 
to appellant was definite enough for any purpose, and en- 
closed in it was a copy of Regulation AR 604-10, which 
lists no less than 13 factors to be considered in determining 
whether retention of a person in the service is warranted 
(Brief, 23-24), of which one is membership in or affiliation 
with an organization designated by the Attorney General 
pursuant to Executive Order 10450. 

Assuming, as we may, the most rudimentary knowledge 
of current political conditions on the part of the appellant, 
the Letter and the Regulation were sufficient to give appel- 
lant notice of what was the subject of inquiry, and to in- 
form him as to what it was he should explain. Statutes and 
regulations much less detailed have been held definite 
enough to form a valid basis for administrative action. 
See, Silesian American Corporation v. Markham, 156 F. 
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| (2a) 793, 796 (C.A. 2), affirmed sub nom. Silestan-American 

Corporation v. Clark, 332 U.S. 469.” 

By the Letter of Allegations (J.A. 7a-10a) the appellant 
was advised that the Army had information which fur- 
' nished reason to believe that his retention was not clearly 
consistent with the interest of national security, and that 
that information was to the effect that: (1) he was (at the 
time of the letter) a member of the Labor Youth League, 
an organization cited in 1950 as a Communist front by 
the Attorney General, and had attended a social affair 
sponsored by that organization; and, (2) in June, 1955 
he attended the Jefferson School of Social Science, an 
' organization cited in 1949 by the Attorney General as an 
‘“‘adjunct of the Communist Party.’”’ * 

Whether appellant was a member of the Labor Youth 
League, or not, and whether he attended the Jefferson 
School or not were questions of fact, which appellant could 
have readily denied if they were not true. Likewise, it was 
perfectly reasonable to ask him to explain the nature of 
his membership in those organizations, if member he was. 
Under the Regulation, membership or affiliation itself was 
not conclusive; there had to be considered ‘‘all facts bear- 
ing on the case * * * including the date, term, and ex- 
tent of affiliation, the age and circumstances of the indi- 
vidual at the time, the type of organization and its status 
at the time’’, as well as the appellant’s military service and 
overall performance of duty (J.A. 26a). 


12 Appellant makes considerable play with what he regards as 
the vague word “subversive”, as used in the Regulation, and he says, 
in the Letter of Allegations (Brief, 15-17). The word “subversive” 
does not appear in the letter (J.A. 7a-10a). In the context of the 
Regulation as a whole it appears to be definite enough. 

13 The Court may take judicial notice of the fact that there are 
pending before it petitions for review of orders of the Subversive 
Activities Control Board filed by the Labor Youth League (Docket 
No. 12642) and by the Jefferson School of Social Science (Docket 
No. 12878). The third allegation dealing with a subscription to 
the Daily Worker was not proceeded with (J.A. 35a-39a). 

14 Under the Regulation “any doubt will be resolved in favor of 
the member and he will be discharged under honorable conditions” 
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The letter advised appellant that his failure to explain 
or refute the allegations might be considered an admission 
of their truth and an acceptance of derogatory inferences 
therefrom (J. A. 8a). This was reasonable; the Secretary 
was under an obligation to check periodically the fitness 
of the reserves, and appellant, as a member of the reserves, 
was under an obligation to supply necessary information 
on request (supra, p. 9). 

As the Regulation recognized, membership in an organi- 
zation jon the Attorney General’s list might be innocent 
(see, Wieman v. Updegraff, 344 U.S. 183, 190), might be 
based on mistake or misunderstanding, or might be expli- 
cable in some way that might not bear at all on his fitness 
to serve. See, Schware v. Board of Bar Examiners, 353 
U.S. 232, 245, n. 17. 

What appellant did was to characterize as a ‘‘sham”’ the 
hearing the letter offered him, because he would not have 
the right to confront those who testified against him or 
to cross-examine confidential informants or the right to 
subpoena witnesses.° He made no attempt to deny or to 


explain in any way the facts alleged except to state that 
the activities in question were ‘‘lawful political activities’ 
(J.A. 15a), and he made no attempt to submit with his 
letter of rebuttal ‘‘affidavits, statements or other documen- 
tary evidence’’, as he might have done (J.A. 19a). 


All that appellant did in his letter of January 31, 1946, 


(Brief, p. 22). Alternative action by the Army might take the 
form of limitation of assignment to “a specially controlled duty” 
(J.A. 7a, Brief, p. 22). 

15Tt does not seem that the Army would have the authority to 
subpoena civilian witnesses for such a hearing. According to the 
letter, the appellant could request the assistance of the board in 
securing witnesses who were “reasonably available.” He had the 
right to be represented by counsel (J.A. 9a). 

16 Congress has found, and the courts have recognized, that the 
Communist Party is not “an ordinary political party.” American 
Communications Ass’n v. Douds, 339 US. 382, 424-433; Dennis v. 
United States, 341 US. 494, 562-566; Barenblatt v. United States, 
360 US. 109, 128. 
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was to deny the authority of the Army to question his 
activities when he was not on active service, and to assert 
that the effect of any discharge less than honorable would 
be punitive (J.A. 14a-15a).17 As to the facts, he took the 
position at the hearing before the Army Discharge Review 
Board and in his application to the Board for Correction 
of Military Records that he had no evidence to submit 
(J.A. 45a; opp. 40a). 

As a member of the reserve appellant was, as we have 
pointed out (supra, pp. 8-11) in a position of trust, and he 
was under an obligation of frankness, candor and coopera- 
tion with his superiors in answering inquiries bearing on 
his fitness to serve. Betlan v. Board of Education, 357 U.S. 
399, 405; Lerner v. Casey, 357 U.S. 468, 475-476. The First 
Amendment does not give the right to resist inquiry in all 
circumstances. Barenblatt v. United States, 360 U.S. 109, 
126. Appellant’s refusal to explain could properly be made 
the basis for his discharge. See, Adler v. Board of Educa- 
tion, 342 U.S. 489, 492. He had an opportunity to ‘‘speak 
his piece’? (United States v. Nugent, 346 U.S. 1, 5) and 
he turned it down. 

Apart from appellant’s claim that he was not subject to 
the authority of the Army while in the reserves, his only 
contention is that to give him an undesirable discharge in 
some way penalized him for his lawful exercise of his 
constitutional rights under the First Amendment (Brief, 
pp. 17-19). 

The fact is that there was a two-fold basis for his dis- 
charge: his membership in the listed organizations plus 
his refusal to explain when he was under a duty to do so. 


17 The fact that appellant had been advised that his failure to 
deny or explain might be taken as an admission distinguishes this 
case from Konigsberg v. State Bar, 353 U.S. 252, which he cites 
(Brief, p. 18), where the Court found that the petitioner was not 
warned of the consequences of a refusal to answer questions. Also, 
the unfavorable evidence in Konigsberg related to 1941, a date be- 
fore the petitioner even began to study for the bar, and in that re- 
spect that case is like Harmon v. Brucker, and unlike the instant 
case. ; 


22 


His unexplained membership or association with the or- 
ganizations was a legitimate basis for a presumption 
against him. Adler v. Board of Education, supra, at 495. 


The inferences that could be drawn against him were based _ 


on reason and experience and on common sense. See, Tot 
v. United States, 319 U.S. 463, 467; United States v. Masi- 
ello, 235 F. (2d) 279, 285 (C.A. 2), certiorari denied, sub 
nom Stickel v. United States, 352 U.S. 882. The inferences 
being legitimate, the action of the Army was not arbitrary 
ander the circumstances because it was reasonably related 
to the Secretary’s duty under the statutes with respect to 
the reserves. See, Schachtman v. Dulles, 96 U.S. App. D.C. 
287, 225 F. (2d) 938, 941, 943; Boudin v. Dulles, 98 U.S. 
App. D.C. 305, 235 F. (2d) 532, 535.78 

It has never been held that the rights under the First 
Amendment are absolute. 

“That this amendment was intended to secure to every 
citizen an absolute right to speak, or write, or print, what- 
ever he might please, without any responsibility, public or 
private, therefor, is a supposition too wild to be indulged 
by any reasonable man.’’ Story on the Constitution, 
(1840), p. 261. 

It is well established by recent decisions that the funda- 
mental rights under the First Amendment are not absolute 
and that they are subject to a reasonable degree of accom- 
modation to other interests and rights, such as the right 
of the‘ government to self-preservation. American Com- 
munications Ass’n v. Douds, 339 US. 382; United Public 
Workers v. Mitchell, 330 U.S. 75, 93-95; Kovacs v. Cooper, 
336 U.S. 77, 85-86, Cox v. New Hampshire, 312 U.S. 569, 
574. When, as here, the restraint upon freedom of speech 
is indirect, and the public interest is as great as that of 
the Government in the ‘‘interest of self-preservation’’ by 
maintaining an efficient and trustworthy army, the restraint 
is constitutional. See, American Communications Ass’n v. 


18 There was no imposition of punishment in the sense of a 
criminal penalty or a bill of attainder. See, United States v. Lovett, 
328 US. 308, 315; United States v. Kingsley, 138 US. 87, 92. 
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 Douds, supra, pp. 402-403; Uphaus v. Wyman, 360 US. 
72, 80. 

What appellant claims as of right is an honorable dis- 
charge, regardless of the nature of his conduct and activi- 
ties while in the reserves (J.A. 6a, 26a). An honorable 
_ discharge has always been regarded as the District Court 
said, as an ‘‘accolade’’ (J.A. 60a). It is the ‘‘formal 
final judgment passed by the government upon the entire 
military record of the soldier and an authoritative declara- 
tion that he had left the service in a status of honor.”’ 
Griffin v. United States, 115 F. Supp. 509, 514 (W.D. 
Ark.) reversed on other grounds, 216 F. (2d) 217 (C.A. 8), 
certiorari denied, 348 U.S. 927 (Italics added), quoting 
United States v. Kelly, 15 Wall. 34, 36; In re Fong Chew 
Chung, 149 F. (2d) 904, 906 (C.A. 9). To order that the 
Army must grant an honorable discharge to each and every 
man who has not been subject to a court-martial, regardless 
of the quality of his service and deportment, would drain 
the word “‘honorable’’ of all meaning. The inevitable re- 
sult would be to impair discipline and morale, and to that 
extent to lower the efficiency of the armed services. 

Appellant characterizes his undesirable discharge as a 
‘badge of infamy”’ (Brief, p. 14). But such a discharge 
is not to be equated with a finding or judgment of dis- 
loyalty or of Communist affiliation. The discharge merely 
says ‘‘undesirable”’, and that type of discharge is used by 
the Army for such causes as conviction by a civil court, 
unsuitability, or undesirable habits (J.A. 23a). The appel- 
lant’s discharge ‘‘adequately indicates the facts’’ and that 
is all that the law requires. Patterson v. Lamb, 329 U.S. 
539, 545.1 

What appellant demands is simply and solely an honor- 
able discharge; nothing less will do. As long as he does 
not get an honorable discharge, he makes no complaint as 
to grade or type. And, since the Secretary was acting 
within the scope of his authority, allegations of a mistake 


19 One purpose of a discharge certificate is “to specify the char- 
acter of service rendered during the period covered by the dis- 
charge”. See, Harmon v. Brucker, 355 US. 579, 582. 
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of judgment or of fact is the exercise of his discretion in 
granting an ‘‘undesirable’’ discharge rather than a 
*‘general’’ one would not give jurisdiction for judicial 
review. Larson v. Domestic & Foreign Corp., 337 US., 
682, 690; Genta v. Pace, 90 U.S. App. D.C. 75, 193 F. (2d) 
924, certiorari denied, 342 U.S. 943.7 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 


J. Water YEAGLEY, 
Assistant Attorney General. 


Grorce B. SEazts, 
Doris H. Spancensure, 
Lzo J. MicHatosx1, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 
Serremper, 1959, 


7 There would, of course, be no liability of the Secretary in tort. 
Cooper v. O’Connor, 69 App. D.C. 100, 99 F. (2d) 135; Laughlin v. 
Rosenman, 82 US. App. D.C. 964, 163 F. (2d) 838; Gregoire v. 
Biddle, 177 F. (2d) 579 (C.A. 2). 
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APPENDIX A 

1. The pertinent constitutional provisions are as follows: 
Article I: 

Section 8. The Congress shall have the Power 


on 


To raise and support Armies, 


To make Rules for the Government and Regula- 
tion of the land and naval Forces; 


Article II: 


Section 2. The President shall be Commander in 
Chief of the Army and Navy of the United States. 


2. Act of August 10, 1956, c. 1041, 70A Stat. 10, U.S.C., 
Title 10, § 262, provides as follows: 


The purpose of the reserve component is to provide 
trained units and qualified persons available for active 
duty in the armed forces, in time of war or national 
emergency and at such other times as the national 
security requires, to fill the needs of the armed forces 
whenever, during, and after the period needed to procure 
and train additional units and qualified persons to 
achieve the planned mobilization, more units and persons 
are needed than are in the regular components. 


3. Act of August 10, 1956, c. 1041, 70A Stat. 89, as 
amended, U.S.C., Title 10 §§ 1162, 1163, provides in 
pertinent part as follows: 


[1162] (a) Subject to other provisions of this title, 
reserve commissioned officers may be discharged at the 
pleasure of the President. Other Reserves may be dis- 
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charged under regulations prescribed by the Secretary 
concerned. 


[1163] (a) ** * 


(b) The President or the Secretary concerned may 
drop from the rolls of the armed force concerned any 
Reserve (1) who has been absent without authority for 
at least three months, or (2) who is sentenced to con- 
finement in a Federal or State penitentiary or correc- 
tional institution after having been found guilty of an 
offense by a court other than a court-martial or other 
military court, and whose sentence has become final. 


(c) A member of a reserve component who is seperated 
therefrom for cause, except under subsection (b), is 
entitled to a discharge under honorable conditions un- 
less—— 

(1) he is discharged under conditions other than 
honorable under an approved sentence of a court-martial 
or under the approved findings of a board of officers 
convened by an authority designated by the Secretary 
concerned; or 

(2) he consents to a discharge under conditions other 
than honorable with a waiver of proceedings of a court- 
martial or a board. 


4, As of August 10, 1956, c. 1041, 70A Stat. 116, U.S.C., 
Title 10, § 1552; provides in pertinent part as follows: 


(a) The Secretary of a military department, under 
procedures established by him and approved by the 
Secertary of Defense, and acting through boards of 
civilians of the executive part of that military depart- 
ment, may correct any military record of that depart- 
ment when he considers it necessary to correct an error 
or remove an injustice. * * * Except when procured by 
fraud, a correction under this section is final and con- 
clusive on all officers of the. United States. 
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5. Act of August 10, 1956, c. 1041, 70A Stat. 220, U.S.C., 
Title 10, § 3811, provides as follows: 


(a) A discharge certificate shall be given to each law- 
fully inducted or enlisted member of the Army upon 
his discharge. 

(b) No enlisted member of the Army may be dis- 
charged before his term of service expires, except—— 


(1) as prescribed by the Secretary of the Army; 

(2) by sentence of a general or special court- 
martial; or 

(3) as otherwise provided by law. 


6. Section 301 of the Servicemen’s Readjustment Act of 
June 22, 1944, c. 268, 58 Stat. 286, as amended, U.S.C., 
(Supp. V), Title 38, § 693h,* provides in pertinent part as 
follows: 


The Secretary of the Army, the Secretary of the Air 
Force, and the Secretary of the Navy, after conference 
with the Administrator of Veterans’ Affairs, are author- 
ized and directed to establish in the Army, Air Force and 
Navy Departments, respectfully, boards of review com- 
posed of five members each, whose duties shall be to re- 
view, on their own motion or upon the request of a former 
officer or enlisted man or woman * * * the type and nature 
of his discharge or dismissal, except a discharge or dis- 
missal by reason of the sentence of a general court 
martial. Such review shall be based upon all available 
records of the service department relating to the persons 
requesting such review, and such other evidence as may 
be presented by such person. Witnesses shall be permit- 
ted to present testimony either in person or by affidavit 
and the person requesting review shall be allowed to 
appear before such board in person or by counsel: * * ne 


1By Public Law 85-857, 13(v) (2), September 2, 1958, 72 Stat. 
1267, this section, with minor changes, was codified as USC., 
Title 10, 1553. 
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Such board shall have authority, except in the case of a 
discharge or dismissal by reason of the sentence of a 
general court martial, to change, correct, or modify any 
discharge or dismissal and to issue a new discharge in 
accord with the facts presented to the board. The 
Articles of War and the Articles for the Government of 
the Navy are amended to authorize the Secretary of the 
Army, the Secretary of the Air Force and the Secretary 
of the Navy to establish such boards of review, the 
findings thereof to be final subject only to review by the 
Seeretary of the Army, the Secretary of the Air Force 
or the Secretary of the Navy respectively: * * *. 


7. Section 4(d) of the Universal Military Training and 
Service Act of 1948, c. 625, 62 Stat. 607, as amended, U.S.C., 
Title 50, App. 454(d)(3) (1952 ed.) provides in pertinent 
part as follows: 


Each person who, subsequent to the date of enactment 
of this paragraph [June 19, 1951], is inducted, enlisted, 
or appointed, under any provision of law, in the Armed 
Forces, including the reserve components thereof, or 
in the National Security Training Corps prior to attain- 
ing the twenty-sixth anniversary of his birth shall be 
required to serve on active training and service in the 
Armed Forces or in training in the National Security 
Training Corps, and in a reserve component, for a 
total period of eight years, unless sooner discharged 
on the grounds of personal hardship, in accordance with 
regulations and standards prescribed by the Secretary 
of Defense * * * Each such person, on release from 
active training and service in the Armed Forces or 
from training in the National Security Training Corps, 
shall, if physically and mentally qualified, be transferred 
to a reserve component of the Armed Forces, and shall 
serve therein for the remainder of the period which he 
is required to serve under this paragraph and shall be 
deemed to be a member of such reserve component 
during such period. In case the Secretary of the Army, 
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* © © determines that enlistment, enrollment or ap- 
pointment in, or assignment to, an organized unit of a 
reserve component or an officers’ training program of 
the armed force in which he served is available to, and 
can, without undue personal hardship, be filled by any 
such person, it shall be the duty of such person to enlist, 
enroll or accept appointment in, or accept assignment to, 
such organized unit or officers’ training program, and 
to serve satisfactorily therein. * * * Nothing in this 
subsection shall be construed to prevent any person, 
while in a reserve component of the Armed Forces, from 
being ordered or called to active duty in such Armed 
force. 
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Relevant Docket Entries 


Date Proceedings 
1958 


Nov. 28—Complaint, appearance, Exhibits A, B, C, D, 
filed. 


1959 
Jan. 27—Answer of deft. to complaint, c/m 1-27-59. App. 
Oran H. Waterman, Leo J. Michaleski and Ray- 
mond A. Wescott, filed. 
Feb. 5—Interrogatories of pltff. to deft. ¢/m 2-4-59, filed. 


Feb. 18—Answer of Major D. J. Helterbran to inter- 
rogatories; ¢/m 2-17-59, filed. 

Mar. 26—Motion of pltff. for summary judgment, affidavit, 
P & A c/m 3-26-59 M. CO. 3-26-59, filed. 


Apr. 6—Motion of deft. to dismiss complaint or cross- 
motion of deft. for summary judgment, P & A, 
c/m 4-6-59. Exhibits (8) M. C. 4/14/59, filed. 
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Relevant Docket Entries 


Date Proceedings 
1959 


Apr. 17—Memorandum of pltff. in support of motion for 
summary judgment and in opposition to defts. 
motion to dismiss or for summary judgment; 
c/m 4-17-59, filed. 


Apr. 22—Motion of pltf. for summary judgment argued 
and submitted. Sirica, J. 


Apr. 22—Motion to dismiss and cross-motion for summary 
judgment, argued and submitted. Sirica, J. 


Apr. 28—Supplemental memo. of deft, in opposition to - 


pltfs. motion for summary judgment, c/mailing, 
filed. 


May 18—Memorandum of opinion granting deft’s motion 
for summary judgment. (N) Sirica, J. 


May 22—Order denying motion of pltf. for summary judg- 
ment and dismissing cause with costs to deft. 
(N) Siriea, J. 


May 26—Notice of appeal of pltff., copy mailed to Oran H. 
Waterman. Deposit by Rein—$5.00, filed. 
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Complaint 
(Filed November 28, 1958) 
UNITED STATES DISTRICT COURT 


For tHe District or CoLUMBIA 


[Same Titre] 


Plaintiff, complaining of the defendant, by his attorneys, 
respectfully alleges: 


1. The Court has jurisdiction of this action under D. C. 
Code §§ 11-305 and 11-306, under § 10 of the Administrative 
Procedure Act, 5 U. S. C. 1009, and under 28 U. S. C., 1331 
and 2201. 


2. The defendant is the Secretary of the Department 
of the Army of the United States and is sued herein in that 


capacity. 


3. Plaintiff is a citizen of the United States and is a 
resident of the City and State of New York. 


4. On or about February 13, 1953 plaintiff was duly 
inducted into the Armed Forces of the United States Army 
under and pursuant to the provisions of the Universal 
Military Training and Service Act of 1948, as amended, 50 
App. U.S. C. 451 et seq. 


5. On or about December 15, 1954, the plaintiff, having 
honorably completed his active military service, received 
a certificate of honorable separation from the active military 
forces and was, pursuant to the aforementioned Act, duly 
transferred to the United States Army Reserves. 
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6. As a member of said Reserves, plaintiff was entitled 
to and received no compensation or other emoluments from 
the United States Government; he was entitled to and 
acquired no retirement rights or benefits other than those 
he was already entitled to by virtue of his service in the 
active military forces; he was not required to nor did he 
report to the United States Army or perform any services 
therein; and he was in no respect whatsoever under Army 
discipline or control. 


7. On or about January 12, 1956, plaintiff received a 
communication from the Department of the Army, Office of 
the Adjutant General, a copy of which is annexed hereto 
as Exhibit A. Enclosed therewith was a document entitled 
‘‘Summary of Information’’, a copy of which is annexed 
hereto as Exhibit B, and a second document entitled 
‘‘ Application for Discharge in Lieu of Further Proceed- 
ings under Army Regulations 604-10’’, a copy of which is 
annexed hereto as Exhibit C. 


8. Thereafter, and on or about January 31, 1956, plain- 
tiff, pursuant to the applicable rules and in accordance 
with permission granted to him in paragraph 2(b) of 
Exhibit A, submitted a letter of rebuttal, a copy of which 
is annexed hereto as Exhibit D. 


9. Thereafter, and on or about February 15, 1957, plain- 
tiff received an undesirable discharge from the Armed 
Forces of the United States. 


10. Thereafter, and on or about August 27, 1957, plain- 
tiff filed with the Army Discharge Review Board an applica- 
tion for review of his said discharge. On or about July 8, 
1958, said application was denied by the said Board. There- 
after, and on or about July 20, 1958, the plaintiff filed 
with the Army Board for the Correction of Military Records 
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a further application for review of his said discharge. 
On or about September 12, 1958, said application was like- 
wise denied. Plaintiff has exhausted all of the administra- 
tive remedies available to him within the Department of 
the Army for a review of the nature of his discharge. 


11. The allegations in the aforesaid letter dated January 
12, 1956, Exhibit A hereto, relate solely to the lawful 
activities and associations of plaintiff prior to the time 
of his induction into the active military forces of the United 
States or subsequent to his honorable separation therefrom, 
and while he was a member of the Reserves; said allega- 
tions thus relate solely to the lawful activities and associa- 
tions of plaintiff during periods of time when defendant 
had no jurisdiction or control over him. 


12. The action of the defendant in ordering the plaintiff 
discharged from the Army of the United States with an 
undesirable discharge, was beyond the statutory authority 
of the defendant and was not authorized by any of the 
applicable rules and regulations governing discharges from 
the United States Army. 


13. The action of the defendant in ordering the plaintiff 
discharged from the Army of the United States with an 
undesirable discharge, was arbitrary and capricious and in 
violation of the First and Fifth Amendments to the Con- 
stitution of the United States, in that said discharge 
penalized plaintiff for the exercise of his rights of free 
speech and assembly under the Constitution and deprived 
him of liberty and property without due process of law. 


14. By reason of the said undesirable discharge, plaintiff 
has been and will continue to be deprived of substantial 
monetary benefits and rights as a veteran under both 
Federal and State legislation, and plaintiff has encountered 
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and will continue to encounter substantial prejudice in 
civilian life where the type of service rendered in the 
Armed Forces of the United States, or the character of 
discharge received therefrom, has any bearing. 


15. The character and efficiency of plaintiff’s service 
in the Army of the United States was such as would entitle 
him to an honorable discharge. 


16. Plaintiff has no adequate remedy at law. 
Wuenerore, plaintiff prays the following: 


1. That the action of the defendant in discharging plain- 
tiff from the United States Army with an undesirable dis- 
charge be declared null and void; 


2. That the defendant be directed to rescind plaintiff’s 
undesirable discharge and change his discharge to an 
honorable discharge, and for such other and further relief 
as to this Court may seem just and proper in the premises. 


Victor Rasrsowrrz, 
Rasrwowrrz & Boupm, 
25 Broad Street, 
New York 4, New York, 


Davm Rex, 
Forrer & Rexx, 
711 Fourteenth Street, N. W., 
Washington, D. C., 
Attorneys for Plaintiff. 


Exhibit A, Annexed to Complaint 


DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 


Washington 25, D. C. 


IN REPLY REFER TO 12 January 1956 


AGPR-F 201 Olenick, Monte M. 
ER 51 231 995 (12 Jan 56) 


Subject: Determination of Suitability for Retention in 
the Army Establishment 


Thru: Commanding General 
First Army 


To: Private Monte M. Olenick, ER 51 231 995 
99 Hast Fourth Street 
New York City, New York 


1. Reference is made to AR 604-10, a copy of which is 
attached. These regulations set forth loyalty and security 
policies and procedures and prescribe the standards and 
criteria for assignment to specially controlled duties or for 
discharge of members of the Army Establishment whose 
unrestricted assignment or retention in any capacity is de- 
termined to be not clearly consistent with the interests of 
national security. They set forth activities, associations, 
and circumstances which may be considered as establish- 
ing reasonable grounds for limitation of assignment or 
for discharge in the interests of national security. 


2. In compliance with the above cited regulations, in- 
formation has been received by the Department of the Army 
which furnishes reason to believe that your retention in the 
Army Establishment is not clearly consistent with the 
interests of national security. This information is to the 
effect that: 
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a. You are a member of the Labor Youth League, an 
organization cited in 1950 as a Communist front by the 
Attorney General of the United States, and in June 1955, 
you attended a social affair sponsored by that organization. 
See paragraph b of Summary of Information. 


b. In June 1955 you attended the Jefferson School of 
Social Science, an organization cited in 1949 as an ‘‘adjunct 
of the Communist Party’’ by the Attorney General of the 
United States. See paragraph ¢ of Summary of Informa- 
tion. 


c. In 1952 you requested a six months’ subscription to 
the Daily Worker and/ or the Worker. The Daily Worker, 
of which the Worker is the Sunday edition, was cited in 
1942 as ‘‘The Chief journalistic mouthpiece of the Com- 
munist Party’’ by the Special Committee on Un-American 
Activities. See paragraph a of Summary of Information. 


3. You are informed that you must decide to take one 
of the following courses of action: 


a. You may elect not to reply to these allegations. How- 
ever, for administrative purposes, including possible ad- 
ministrative discharge under other than honorable condi- 
tions, your failure or refusal to avail yourself of one of 
the means of explaining or refuting the allegations may 
be considered an admission by you of the truth of any 
matter to which a responsive reply is not made and an ac- 
ceptance of all derogatory inferences flowing therefrom. 
Should you fail to reply or elect not to reply to this letter 
within. fifteen (15) days of its receipt, the allegations set 
forth in this letter may be used as a basis for final deter- 
mination (1) to restrict you indefinitely to specially con- 
trolled duties, or (2) to effect your discharge in the in- 
terests of national security. 
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b. You may within five (5) days of receipt of this letter, 
submit a request in writing to the Commanding General, 
First Army, Governor’s Island, New York 4, New York, for 
a personal appearance hearing before a ‘‘Field Board’’ of 
inquiry. Such appearance will be at your own expense. 
At this hearing you will be given every opportunity to 
present relevant matters favorable to your interests. You 
may be represented by military counsel appointed for you 
or by military counsel of your own choosing if reasonably 
available, at Government expense. You may have civilian 
counsel at no expense to the Government. You may request 
the assistance of the board in securing witnesses who are 
reasonably available and can offer pertinent testimony, but 
you will not be entitled to reimbursement for expenses in- 
curred incident to the appearance or assistance of civilian 
witnesses, 


ce. You may, in lieu of appearance before a board, sub- 
mit within fifteen (15) days of receipt of this letter a letter 
of rebuttal together with such affidavits, statements or other 
documentary evidence as you may desire. These will be 
given due consideration by the Department of the Army in 
adjudicating your case. 


d. You may, in lieu of further proceedings, request 
retirement, if eligible, or request discharge. Accordingly, 
should you elect to request a discharge in lieu of further 
proceedings, you may do so in the manner suggested in 
Inclosure 1. Retirement may be requested in accordance 
with AR 135-180. In conjunction with your discharge or 
retirement you may submit a separate written statement 
setting forth any facts or circumstances which you would 
like to have considered by the Department of the Army in 
acting upon your request, or which you consider may war- 
rant your being discharged under honorable conditions. It 
is pointed out that request for discharge in lieu of further 
proceedings may be considered an admission by you of the 
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truth of any matter listed in the allegations shown on page 
1, this letter unless satisfactorily refuted by you in the 
above mentioned statement. 


4. You may consult civilian counsel or request assist- 
ance from the personnel officer at any military installation 
in deciding which one of the choices offered in paragraph 3, 
above, you should elect. 


5. The Summary of Information, attached hereto, is 
furnished for your information and is marked ‘‘For Orrt- 
cui Use Onuy’’ solely for your protection. This notation 
in no way limits your use of this document but is intended 
to insure that the contents thereof are not unnecessarily 
divulged without your consent. 


By Order of Wilber M. Brucker, Secretary of the Army: 


/8/ Caantes A, BREWER 
Adjutant General 
3 Inel 


1. Sample ltr, agreement 
to accept discharge 


2. Summary of Information 
3. AR 604-10, w/Change 1 


lla 


Exhibit B, Annexed to Complaint 


Preparing Office Summary of Information 
Date 16 Dec. 1955 


Pers. Sec. Br., Security Division, Office of AC of 
S, G-2 Intel., Dept. of the Army 


Subject Code for Use in Individual 
G-2 SPS Paragraph Evaluation 
Olenick, Monte Michael 
ASN ER 51 231 995, Pvt Of Information: 

Confirmed by Other 
Sources 


Summary of Information 
Born: 16 April 1930 in Brooklyn, New York 


Monte Michael Otenicx was investigated from 28 June 
1954 to 2 September 1955 to determine us loyalty to the 
United States. The investigation revealed the following 
information. 


a. SuBsEcT was reported to have requested a 
six months’ subscription to the ‘‘Daily Worker’’ 
and/or ‘‘The Worker,’’ on 22 February 1952. The 
‘Daily Worker’’ is an east coast Communist daily 
newspaper. ‘‘The Worker’’ is the Sunday edition 
of the ‘‘Daily Worker.’’ 


b. It was reported that on 4 June 1955 Oxenick 
attended a Columbia University Labor Youth League 
(LYL) (*1) sponsored social outing at a park in 
Westchester, N. Y. Sussecr was also reported to 
have been a member of the LYL group at Brooklyn 
College in June 1955. 
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ce. On 6 June 1955 Sussecr was reported to be 
attending the Jefferson School of Social Science (*2). 


'd. Nine informants, including five military 
sources, who had known sussecr for periods of one 
month to nine years stated variously that susyEct 
was honest, discreet and reliable. All nine believed, 
or had no reason to believe otherwise, that HE was 
loyal, and two would recommend aim to a position 
of trust and confidence with the United States Gov- 
ernment; the remaining seven made no comment 
pertaining to recommendation. 


(*1) Labor Youth League cited by Attorney General in 1950; 
Congressional Committee on Un-American Activities 1951. 

(*2) Jefferson School of Social Science cited by Special Committee 
on Un-American Activities 1944; Attorney General 1947; California 
Committee on Un-American Activities 1948. 


Distribution Tag 
File 
Form 
DA 1 Dec 51 568 (Formerly Replaces WD AGO Form 
DA AGO) 568, 1 Jun 47, Which May 
Be Used. 


| 
| 
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Exhibit C, Annexed to Complaint 


Subject: Application for Discharge in Lieu of Further 
Proceedings Under Army Regulations 60410 


To: Commanding General 


(Service Number) (Component) 
apply for discharge under other than honorable conditions, 
from my status as an enlisted member of the Army Reserve. 


2. The reason for the submission of this application is 
that proceedings have been initiated to determine whether I 
should be discharged under the provisions of Army Regu- 
lations 604-10. 


3. I understand if this application is approved that I 
will receive an undesirable discharge. 


4, I understand that I may be deprived of many rights 
as a veteran under both Federal and State legislation, and 
that I may expect to encounter substantial prejudice in 
civilian life in situations wherein the type of service ren- 
dered in any branch of the Armed Forces or the character 
of discharge received therefrom may have a bearing. 


(Permanent Home Address) 
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_ Exhibit D, Annexed to Complaint 


417 West 118th Street 
New York, N. Y. 


January 31, 1956 
Commanding General 
First Army 
Governors Island 
New York 4, New York 


_ AHFAG-RFS 201-R Olenick, Monte M. 
FR:51 231 995 (12 Jan 56) 


Dear Sir: 


Kindly be advised that I elect, under Paragraph 31(c) 
(1) of AR 604-10 to submit this letter of rebuttal in lieu 
of an appearance before a Field Board of Inquiry. 


In rebuttal to the communication from the Adjutant 
General to me dated 12 Jan. 56, I urge the following: 


1) I honorably completed my active military service on 
December 16, 1954. At that time I received an honorable 
separation from the active service and was duly transferred 
to the Enlisted Reserve. 


2) The aforesaid letter of 12 Jan. 1956 contains no 
allegations relating in any manner whatsoever to my period 
of active military service. Rather the allegations contained 
therein relate either to periods of time which antedate my 
induction into the Army or to the period during which I 
was in the Reserves. None of the allegations refer to any 
activities of mine which have any relationship whatsoever 
to my service in the Armed Forces, either active or in 
the Reserves. 


3) There is in my opinion and in the opinion of Counsel 
nothing in the law which gives to the Army the right to 
exercise a general censorship over the activities of persons 
in the inactive Reserves, especially when such activities 
bear no relationship at all to such service. There is no 
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allegation that I had engaged in any criminal conduct or 
in any other kind of conduct which is in any respect illegal. 


4) The effect of any discharge less than honorable is 
necessarily punitive in its nature. Any punishment because 
I have engaged in lawful political activities is clearly in 
violation of my fundamental constitutional rights under the 
First Amendment which prohibits my freedom of speech 
and association and under the Fifth Amendment which 
makes it unlawful to deprive me of liberty and property 
without due process. 


5) I have chosen to reply to the allegations by letter 
rather than to submit to a hearing because Counsel advises 
me that under applicable regulations the hearing afforded 
by the Army is a sham in that I have no right at such 
hearing to confront those who testified against me or to 
cross-examine so-called confidential informants. Indeed, 
Iam advised that even the Board which hears the case may 
not know the identity of such confidential informants. Fur- 
thermore, I have no right to subpoena witnesses whom I 
may wish to call in my behalf. Under such circumstances, 
I do not wish to avail myself of any so-called ‘‘hearing’’. 


6) Senator Hennings has recently announced that the 
Army has changed its policy and will no longer grant dis- 
charges less than honorable on account of pre-induction 
activities. I do not know whether such change by the Army 
was intended to include activities taking place after the 
period of active service has been honorably terminated. 
I submit that all of the many reasons for change in policy 
above referred to are equally applicable to discharges from 
the Reserves, where as in the instant case, the activities 
alleged have no relationship whatsoever to my military 
service, but to personal, private and legal activities alleged 
to have been engaged in by me. 


Very truly yours, 
Monte M. Otenicx 
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Answer 
(Filed January 27, 1959) 


Now comes the defendant, William M. Brucker and in 
answer to the Complaint filed herein says: 


First DeFensE 


The Complaint fails to state a claim upon which any 
relief can be granted. 


Sreconp DEFENSE 


The Court lacks jurisdiction over the subject matter of 
the Complaint. 


Tump DEFENSE 


Answering specifically the allegations contained in the 
numbered paragraphs of the Complaint, the defendant, 
William M. Brucker, avers: 


1. Defendant denies the allegations of paragraph 1 of 
the Complaint. 


2. Defendant admits the allegations of paragraph 2 of 
the Complaint. 


3. Defendant admits the allegations of paragraph 3 of 
the Complaint. 


4. Defendant admits the allegations of paragraph 4 of 
the Complaint. 


5. Defendant admits the allegations of paragraph 5 of 
the Complaint. 


6. Defendant denies the allegations of paragraph 6 of 
the Complaint. 
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7. Defendant admits the allegations of paragraph 7 of 
the Complaint. 


8. Defendant admits the allegations of paragraph 8 of 
the Complaint. 


9. Defendant admits the allegations of paragraph 9 of 
the Complaint. 


10. Defendant admits the allegations of paragraph 10 of 
the Complaint. 


11. Defendant denies the allegations of paragraph 11 
of the Complaint. 


12. Defendant denies the allegations of paragraph 12 
of the Complaint. 


13. Defendant denies the allegations of paragraph 13 
of the Complaint. 


14. Defendant denies the allegations of paragraph 14 
of the Complaint. 


15. Defendant denies the allegations of paragraph 15 
of the Complaint. 


16. Defendant admits the allegations of paragraph 16 
of the Complaint. 


Wherefore, the defendant prays that the Complaint be 
dismissed with costs to the defendant. 


Oran H. WatEEMAN, 

Leo J. MicHaosx1, 

Raymonp A. WESTCOTT, 
Attorneys for Defendant. 
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Interrogatories 


(Filed February 5, 1959) 
To the above named defendant, Wilbur M. Brucker: 


You are hereby notified to answer under oath the in- 
terrogatories numbered from ‘‘1’’ to ‘‘10’? inclusive as 
shown below within fifteen days of the time service is made 
upon you, in accordance with Rule 33 of the Federal Rules 
of Civil Procedure: 


1. State whether, as a member of the United States 
Army Reserves, plaintiff has received any consideration 
or other emoluments from the United States Government. 


2. If the answer to question number 1 is in the affirma- 
tive, set forth the nature and extent of such consideration 
or other emoluments so received and the dates of such re- 
ceipt. 

3. State whether plaintiff, as a member of the United 
States Army Reserves, was entitled to any compensation 
or other emoluments from the United States Government. 


4. If the answer to question number 3 is in the affirma- 
tive, set forth the nature and extent of such consideration 
or other emoluments and the statutory or other authority 
therefor. 


5. State whether plaintiff, as a member of the United 
States Army Reserves, was entitled to any retirement 
rights or benefits other than those he was already entitled 
to by virtue of his prior service in the active service of 
the United States Army. 


6. If the answer to question number 5 is in the affirma- 
tive, set forth the nature and extent of such retirement 
rights or, benefits and the statutory or other authority 
therefor. 
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7. State whether plaintiff, as a member of the United 
States Army Reserves, was required to report to the United 
States Army or to perform any services therein. 


8. If the answer to question number 7 is in the affirma- 
tive, set forth the extent of his obligation to report or to 
perform any other service in the United States Army and 
the statutory or other authority therefor. 


9. State whether plaintiff, as a member of the United 
States Army Reserves, was under Army discipline or con- 
trol. 


10. If the answer to question number 9 is in the affirma- 
tive, set forth the respects in which plaintiff was under 
Army discipline or control and the statutory or other au- 
thority therefor. 


Dated: February 3, 1959. 


Vicror Rasryowirz, 
Rasrwowrrz & Bouprx, 
25 Broad Street, 
New York 4, N. Y. 


Davp Retry, 
Forrr & Retr, 
711 Fourteenth Street, N.W. 
Washington, D. C., 
Attorneys for Plaintiff. 


20a 


Answer to Interrogatories 


(Filed Feb. 18, 1959) 


To the above named plaintiff{, Monte M. Olenick: 


The undersigned, Major D. J. Helterbran, AGC, Army 
Reserve Branch, Office of The Adjutant General, Depart- 
ment of the Army, an officer serving under the control and 
supervision of the Defendant, Wilber M. Brucker, Secre- 
tary of the Army, and acting as an agent on his behalf an- 
swers each interrogatory, under oath, as follows: 


ist Answer—The Plaintiff received benefits and rights 
while completing his military service obligation in the 
Ready Reserve, United States Army. 


2nd Answer—From the date of his induction into the 
United States Army on 13 February 1953 to the date of 
his discharge therefrom on 15 April 1957, the Plaintiff 
served in the Armed Forces as required under the provi- 
sions of 10 U.S. C. 651 (Supp. V, 1958). Some of the bene- 
fits and rights which accrued to the Plaintiff for his serv- 
ice in the Ready Reserve, to which he was transferred on 
15 December 1954 to complete his military service under 
10 U.S. C. 651 (a, b), are set forth as follows: 


a—He was credited with the time spent in the 
Ready Reserve for longevity pay purposes (Army 
Regulations 37-104, 2 December 1957). This means 
that if the Plaintiff should ever serve in the Armed 
Forces again his pay would be enhanced with the 
eredit of the four years and two months time he 
served on active duty and in the Ready Reserve 
(72 Stat. 122). 


‘b—Plaintiff was credited with 15 points for re- 
tirement under 10 U. S. C. 1331, 1332, 1333 (Supp. 
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V, 1958), for each year he served in the Ready Re- 
serve. 


c—If Plaintiff had been ordered to active duty 
from the Ready Reserve status he was in he would 
have entered upon such duty in the grade he held 
and attained while serving in the Ready Reserve 
under 10 U. S. C. 678 (Supp. V, 1958), and his pay 
and allowances would have been based on the at- 
tained grade. 


d—tThe Plaintiff by being a member of the Ready 
Reserve would have been entitled to a physical med- 
ical examination to determine his state of health at 
government expense, as required under 10 U.S. C. 
1004 (Supp. V, 1958). 


3rd Answer—Plaintiff was entitled to the benefits and 
retirement credits he earned, as set forth in the Ist and 
2nd Answers. 


4th Answer—Same as set forth in Ist, 2nd and 3d 
Answers. 


5th Answer—Same as set forth in the subparagraphs 
a and b of the 2nd Answer. 


6th Answer—Same as set forth in the 5th Answer. 


7th Answer—Yes the Plaintiff was required to report 
to the United States Army while in the Ready Reserve. 


8th Answer—The Plaintiff’s military records show 
that, at the time of his separation from active duty and 
transfer to the Ready Reserve on 15 December 1954 to con- 
tinue the remainder of his service under 10 U.S. C. 651 
(Supp. V, 1958), he received and accepted written orders 
from his superior officer to mail, within 10 days after his 
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transfer to the Ready Reserve, his home address to the 
Chief, New York Military District, 30 W. 44th Street, New 
York. The Plaintiff’s service records show that on 24 
December 1954, the Plaintiff complied with this order and 
did mail his home address to the Chief, New York Military 
District.. At the same time the Plaintiff requested in writ- 
ing that the Chief, New York Military District, assign him 
to a Control Group in the Reserve. In accordance with 
this request, the Chief, New York Military District, as- 
signed the Plaintiff to the 1703rd United States Army Re- 
serve Control Group (Reinforced), New York. 


9th Answer—Yes, the Plaintiff, as a member serving 
his military obligation in the Ready Reserve, United 
States Army, under 10 U. S. C. 651 (Supp. V, 1958), was 
under the control and supervision of the Army on matters 
pertaining to his military service obligation in the Ready 
Reserve. 


10th Answer—The Plaintiff was specifically under the 
control of the United States Army with respect to the fol- 
lowing: 


_a—Physical examination as required for a Re- 
servist under 10 U.S. C. 1004 (Supp. V, 1958). 


_b—As a Ready Reservist, the Plaintiff was for- 
bidden to place himself in the employ of a foreign 
government or any concern that is wholly or partly 
controlled by a foreign government without the ap- 
proval of the Secretary of the Army (10 U. S. C. 
1032, Supp. V, 1958). 


_¢e—The Plaintiff, while serving in the Ready Re- 
serve was at all times subject to a call to active duty 
for 15 days without his consent by order of the Sec- 
retary of the Army (10 U. S. C. 672(b); Public Law 
476, 82d Congress, 9 July 1952; 66 Stat. 490). 


23a 
Answer to Interrogatories 


d—The Plaintiff, ue serving the Ready Re- - 
serve was subject to |discharge under honorable or 
less than honorable ¢dnditions, through appropriate 
board action prescribed under 10 U. S. C. 1163(c)- 
(d)(e) (Supp. V, 1958), for any conduct or activity 
while serving in the Ready Reserve, as set forth in 
Paragraph 3b, Army Regulations 140-178, 14 May 
1957. Some of the conduct and activities that could 
form the basis for such board action and consequent 
discharge directed by the Secretary of the Army are: 


(1) Conviction by a civil court (See 10 U. S. cL 
1163 b). 


(2) Security reasons when such action is neces- 
sary in the interest of national security. 


(3) Inaptitude or unsuitability. 


(4) Undesirable habits or traits of character. CE < 
(5) Homosexuality. 


(6) Fraudulent enlistment, —Ol - wn Haymen 


(7) Failure to reply to official correspondence. 


In this connection and in further answer to the 7th and 8th 
interrogatories, it is submitted that the Plaintiff had re- 
ported to the United States Army pursuant to written in- 
structions from the United States Army when he responded 
to the allegations which were instituted against him under 
Army Regulations 604-10, dated 29 July 1955 and when 
he complied with the instructions contained in those Army 
Regulations. 

In addition the following statutes give the Secretary 
of the Army broad powers in supervising, controlling and 
administering Reservists. In the maintenance of the Re- 
serve program, the Secretary of the Army is specifically 
required to maintain military personnel records on each 
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Reservist, as he had done in the Plaintiff’s case, for the 
purpose of determining his physical fitness, ability to 
serve, promotional potential, retirement credits, discharge, 
location, availability for service training, and most of the 
other matters he would normally be concerned with in dis- 
charging his statutory responsibilities to assure the avail- 
ability and readiness of an efficient trained Reserve force 
in the event of war; national emergency, or at any other 
time Congress may lawfully deem it necessary to call Re- 
servists to active duty (10 U.S. C. sections 261, 262, 263, 264, 
265, 266, 267, 268, 269, 273, 274, 275 (personnel records), 276, 
277, 278, 280, 510, 511, 512, 513, 514, 591, 593, 594, 595, 597, 
598, 651, 671, 672, 673, 674, 675, 676, 677, 678, 679, 680, 
681, 682, 683, 696, 715, 1001, 1003, 1004, 1032, 1033, 1034, 
1035, 1162, 1163, 1331, 1332, 1333, 1334, 1335, 1401, 2511, 
Supp. V, 1958). 


D. J. Herrersran, 
Major, Adjutant General’s Corps, 
United States Army. 


I certify that the above named witness, having been 
first duly sworn by me, gave the foregoing answers to the 
several interrogatories and subscribed his name thereto 
in my presence at the Pentagon, Washington 25, D. C., this 
17th day of February 1959. 


Peter S. WonpoLowskI, 
Lt. Col., JAGC, 079642, 

(An Assistant Staff Judge Advocate 
on active duty authorized under 
Article 136, Uniform Code of Mili- 
tary Justice (10 U. S. C. 936, Supp. 
V, 1958) to administer oaths and 
to act as notary). 
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Plaintiff’s Motion for Summary. Judgment. - 


(Filed March 26, 1958) 


Now comes the plaintiff by his attorneys and, pursant 
to Rule 56 of the Federal Rules of Civil Procedure, moves 
the Court to enter summary judgment for the plaintiff 
on the ground that there is no genuine issue as to any 
material fact and the plaintiff is entitled to judgment as a 
matter of law. In support of this motion, plaintiff refers to 
the entire record herein, including the pleadings and the 
annexed affidavit of the plaintiff. 


Dated: March 25, 1959. 


Victor Rasrnowirz, 
Rasrvowirz & Bounry, 
25 Broad Street, 
New York 4, N. Y. 


Dav Rexy,. 
Forrr & Rex, 
711 Fourteenth Street, N. W., 
Washington, D. C. 
Attorneys for Plaintiff. 
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Affidavit of Monte Olenick, Read in Support of 
Motion for Summary Judgment 


(Filed March 26, 1959) 
Monte Otenicx, being duly sworn, deposes and says: 


I am the plaintiff in this action and make this affidavit 
in support of a motion for summary judgment declaring 
my undesirable discharge null and void and directing that 
I be granted an honorable discharge from the United States 
Army. 

I was born in the United States on April 16, 1930 and 
was duly inducted into the United States Army on Febru- 
ary 13, 1953 pursuant to the Universal Military Training 
& Service Act of 1948. 

On December 15, 1954, having honorably completed 
my military service, I received a certificate of honorable 
separation from the Active Forces and was duly transferred 
to the Army Reserves, pursuant to statute. 

Under date of January 12, 1956, the Army wrote me 
raising questions as to my retention in the Reserves on so- 
called ‘‘security grounds’’; a copy of that letter is annexed 
to the complaint (see Exhibits A, B and C). I answered on 
January 31st (Exhibit D) challenging the right of the Army 
to pass upon the propriety of my lawful political activities 
which had no relation at all to military service. There- 
after, I received an undesirable discharge from the Army. 
Subsequently, I appealed to the Army Discharge Review 
Board and to the Army Board for the Correction of Mili- 
tary Records. Having thus exhausted my administrative 
remedies, I commenced this action. 

After this matter was initiated by the Army, on March 
3, 1958, the United States Supreme Court in the Harmon 
ease held that the Secretary of the Army, in determining 
the nature of a discharge, was limited to consideration of 
‘records of military service’? and that ‘‘the type of dis- 
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charge to be issued is to be determined solely by the soldier’s 
military record in the Army’’ (355 U. S. 579, 583). This 
action therefore raises the question as to whether the Secre- 
tary of the Army had the right, in determining the nature 
of my discharge, to consider the three items of alleged 
behavior mentioned in Exhibits A and B annexed to the 
complaint. 

The third item, which refers to activity in 1952, may be 
disposed of summarily. The Supreme Court held in the 
Harmon case that the Secretary of the Army could not 
consider pre-induction conduct in determining the nature 
of a discharge. 

I submit that the other two items, which refer to alleged 
conduct after my separation from active service, are like- 
wise not subject to review by the Secretary. They do not 
relate to my military record or to the nature of my service 
in the Armed Forces. 

The Department argues that this case may be distin- 
guished from Harmon because some of the political activi- 
ties criticized are alleged to have taken place while I was 
a member of the Reserves. It is clear from an examina- 
tion of my status that the rule enunciated in the Harmon 
case is equally applicable here. 

As a member of the Reserves I was not entitled to re- 
ceive any compensation from the Army and, in fact, I 
received neither compensation nor other emoluments. I 
was not required to perform any services for the Army and 
in fact I performed none. I have been in no respect what- 
soever under Army discipline. It cannot reasonably be 
argued that I was, in 1955, in “‘military service’? or that the 
information that the Army may have had concerning my 
political activities constituted ‘‘records of military service.’’ 

In answer to interrogatories served by me, the defendant 
has sought to establish that I was, as a member of the 
Reserves, still subject to Army control and discipline and 
still in receipt of emoluments from the Army. Examina- 
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tion of the elements of so-called Army ‘‘control’’ and 
*temoluments’’ will demonstrate that they are purely nomi- 
nal. The only ‘‘emolument”’ I was entitled to as a member 
of the Reserves was a physical examination at Government 
expense once every four years. It is true that, should I 
ever rejoin the Army, I might reap some slight additional 
benefit from my ‘‘service’’ in the Reserves. I would return 
into the Army at my Reserve grade (Private First Class) 
instead of Private. I would, if I were recalled, get credit 
for longevity pay purposes for time spent in the Reserves. 
I am entitled to some additional retirement benefit credit, 
although the formula covering computation of Army re- 
tirement' rights is such that those benefits are theoretical 
only, and amount to nothing at all of practical value . 

The ‘‘control’’ and ‘‘discipline’’ which, the defendant 
alleges, the Army will exercise over me as a member of the 
Reserves, constitute the following: 


1. My obligation to report to active duty, on call, for 
fifteen days each year. In fact, this ‘‘control’’ over me 
was never exercised nor is it the policy of the Army to 
exercise its right to recall Reservists for such nominal 
service; 


2. My obligation to report for a physical examination 
once every four years; 


3. My obligation to advise the Army of my address 
upon my discharge. The defendant, in his answer to the 
interrogatories, alleges the fact that I did so advise the 
Army of my address as the only instance on which I ‘‘re- 
ported’’ to the Army; 


4, My liability to undesirable discharge should I engage 
in political activity disapproved by the Army. This, of 
course, is an inference from Army regulations and consti- 
tutes the very issue in this litigation; 
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5. I may not become the employee of any foreign gov- 
ernment without the permission of the Secretary of the 
Army. This likewise is entirely nominal. 

Actually, I am in every respect a civilian. I have never 
reported to the Army for any purpose at all since my 
separation, and, except for the letter which instituted this 
proceeding, the Army has never sought to exercise any 
control over me since that time. 

I raise no objection to the action of the defendant in 
discharging me from the Army establishment should he 
feel that my membership therein is undesirable. In grant- 
ing me an undesirable discharge, however, severe injury 
is done to me, in violation of the statutory authority of 
the defendant and in violation of my constitutional rights. 


Mone M. OLENIcE. 
(Sworn to March __, 1959.) 
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Defendant’s Motion to Dismiss Complaint, or 
(Cross-Motion for Summary Judgment 


(Filed April 6, 1959) 


The Defendant moves the Court under Rule 56 of Rules 
of Civil Procedure to dismiss the complaint or grant sum- 
mary judgment on the ground that there is no genuine issue 
of material fact and the Defendant is entitled to judgment 
as a matter of law. 

Further grounds for the motion are set forth as follows: 


1. The action of the Secretary of the Army in discharg- 
ing the Plaintiff was within the scope of his lawful au- 
thority; therefore, the Court lacks jurisdiction over the 
subject matter. 


2. It is within the scope of the authority of the Sec- 
retary of the Army to issue an Undesirable Discharge to 
Plaintiff on the basis of conduct occurring while a member 
of the United States Army on active duty, and as a mem- 
ber of the United States Army Reserve, Ready Reserve. 


3. The action of the Secretary of the Army in discharg- 
ing the Plaintiff rests by law in his discretion; the Plain- 
tiff’s action to compel the issuance of an Honorable Dis- 
charge is in reality one in the nature of mandamus and 
will not lie. i 


4. Army Regulation 604-10 is valid and constitutional 
and affords due process of law to Plaintiff. 


5. The complaint fails to state a claim upon which re- 
lief can be granted. 

In support of this Motion, the Court is respectfully re- 
ferred to the defendant’s Memorandum of Points and Au- 
thorities submitted herewith. 


Oran H. Warerman, 
Leo J. MicHatosx1, 
Raymonp A. WESTCOTT, 
Attorneys for the Defendant, 
Department of Justice, 
Washington 25, D. C. 
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Exhibit A 
283 BB 15-7 A 


Lerrer or TRANSFER o& ReTuRN TO RESERVE 
1264th SU, Persone, CENTER 
Camp Kilmer, New Jersey 


Subject: Transfer or Return to Reserve Component 


To: PVT-2 Monte M. Olenick US 51 231 995 99 E 4th St 
New York City NY (Grade, Name, Serial Number, and 
Home Address given for mailing purposes) 


Branch of Service: AUS Military Specialty: 1766 


l.a. Pursuant to section 4(62 Stat. 605; 50 U. S. C. 
Supp. V, app. 454) of the Universal Military Training and 
Service Act, as amended (65 Stat. 76) and SR 615-363-5, 
you have been transferred to the Army Reserve, effective 
(Effective date transfer) 16 Dec 54 (5 yrs or for comple- 
tion of 8 yrs) for 8 yrs. 


b. Pursuant to section 21 (Stat. 318; 50 U. S. C. Supp. 
V, app. 471) of the Universal Military Training and Serv- 
ice Act, as amended (65 Stat. 87), and SR 615-363-5 you 
are returned to Reserve Status in the Army Reserve ef- 
fective for completion of Reserve obligation of (5.6 or .... 
Yrs) originally entered upon 


c. Pursuant to section 21 of the Universal Military 
Training and Service Act as amended and SB 615-363-5, 
you are returned to National Guard status in the National 
Guard of the State of , for the completion 
of your current enlistment. Upon expiration of your en- 
listment, you may reenlist in the National Guard to fulfill 
your remaining Reserve obligation of years incurred 
Failure to reenlist in the National Guard will make it in- 
eumbent upon you to fulfill your Reserve obligation as a 
member of the Army Reserve. 
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2. Immediately upon arrival at your home or not later 
than the 10th day following your release from active duty, 
which ever occurs first, you will report by completing, sign- 
ing and delivering in person or mailing one copy of this 
letter to the Chief, New York Military District. 

Address: 30 W 44th St New York NY Attn: AHMRP 
Adjutant General, State of 
Address: 

(Show address of chief of military district of the State 
which reservist indicated as his home address) (See ap- 
pendix, SR 135-305-1) or of the Adjutant General of the 
state from which National Guardsman was ordered to ac- 
tive duty (See SR 615-350-1). 


3. Reserve obligation. 


a. An individual (hereafter referred to as a 5 year 
reservist) who was enlisted or inducted between 25 Jun 48 
and 19 Jun 51, both dates inclusive, and prior to attaining 
the 26th anniversary of the date of his birth, and who 
serves for a period of less than 3 yrs in the Armed Forces, 
shall thereafter be transferred to a Reserve component for 
a period of 5 yrs. Any such person having completed at 
least 21 months of active service, who thereafter satisfac- 
torily serves in an organized unit of a reserve component 
for a period of at least 3 years shall, except in time of war 
or national emergency, be relieved of any further Reserve 
obligation. (See .4(d)(1), Universal Military Training 
and Service Act as amended.) 


b. An individual (hereafter referred to as a 6 year 
reservist) who enlisted in the Regular Army for 1 yr under 
section 4 (g), Universal Military Training and Service 
Act, as amended (Sec. 4(g) repealed 19 Jun 51), upon ter- 
mination’ of period of enlistment was transferred to the 
Bunlisted Reserve Corps for 6 yrs may, except in time of 
war or national emergency, by membership in an organized 
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unit and by satisfactory service therein, or in an officer’s 
training program for 4 yrs, be relieved of any further Re- 
serve obligations. Failure or refusal to perform his Re- 
serve obligation will render a 6 yr reservist subject to 
being ordered to active duty without his consent for an 
additional period of 12 consecutive months. 


e. An individual who was initially enlisted, or ap- 
pointed, who was inducted subsequent to 19 Jun 51 while 
under 26 yrs old, shall, upon release from active duty, be 
transferred to a reserve component for a period while, to- 
gether with the period served on active duty subsequent 
to his enlistment or induction shall equal a total of 8 yrs. 
(See. 4(d)(3)1, Universal Military Training and Service 
Act, as amended). 


d. A member of the National Guard of the United 
States or of the Army Reserve who has a Reserve obliga- 
tion and is ordered into the active military service under 
sec. 21, Universal Miltary Training and Service Act, as 
amended, or other provisions of law, who is released from 
active duty prior to completion of the service required of 
him under the applicable subsection (1), (2), or (3) of 
section 4(d) of that act will be returned to active Reserve 
status in a reserve component to complete the period of 
service for which he is obligated. 


e. Failure to fulfill all or any part of a Reserve obliga- 
tion may result in trial in any district court of the United 
States for violation of the Universal Military Training and 
Service Act, as amended. 


f. Participation in the Reserve programs outlined 
above shall not prevent any person, while in a reserve com- 
pnent, from being ordered to active duty pursuant to any 
provisions of law. 
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4. Each individual transferred to or returned to ac- 
tive Reserve status in a reserve component under the pro- 
visions of the above reference legislation must report to 
the chief of the military district or, if a National Guards 
man to the Adjutant General of his State of residence with- 
in 10 days after separation from active duty as directed in 
par. 2, and thereafter must report any changes of address 
in accordance with paragraph 6, or as otherwise instructed 
by the chief of the military district or the State Adjutant 
General. 


d. A 5d or 6 yr reservist who serves a part of this obli- 
gation in an organized unit of a reserve component or in 
an officers’ training program and the remainder of his ob- 
ligation in other than an organized unit of a reserve com- 
ponent or in an officers’ training program will accrue credit 
for each type of service under an established system of 
point credits. Information regarding this credit system 


may be obtained from the chief of your military district or 
unit commander. 


6. Pending your assignment to an organized unit of 
the Army Reserve ( including officers’ training program) or 
enlistment in a federally recognized unit of the National 
Guard, you will report any changes in your home address 
to the chief of the military district of the State which you 
indicated as your last address, including address for fu- 
ture reference (item 47) on your Report of Separation 
from the Armed Forces of the United States. After assign- 
ment to a unit, you will report any changes of address to 
the custodian of your service record. 


Otive M. Rountree 
O. M. Rounrres 1st Lr WAC 
(Signature of Officer) 


I have read the above letter and fully understand my 
obligation as contained therein. 


Monte M. Otentck 
(Signature) 
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Instruction to reservist: Complete, sign, and deliver 
or mail one copy of this letter to the chief of the military 
district or the State Adjutant General indicated in para- 
graph 2 within 10 days of your release from active duty. 

My home address is 99 East 4th St., N. Y. C. 3 New York 
Request I be assigned to (Name of unit of choice, if any)— 

Control Group 


Signature Monte M. Oxenick 
Date Dee 29, 1954 


Exhibit B 
IN THE UNITED STATES DISTRICT COURT 


For tae District or CoLUMBIA 
Civil Action No. 3006-58 


a 


Monte M. OLENIcr, 
Plaintiff, 
Vv. 
Wusvr M. Brucker, Secretary of the Department 
of the Army, 
Defendant. 


—_— 
Department of the Army 


The Pentagon 
Washington 25, D. C. 


Peter W. Scort, Colonel, United States Army, being 
duly sworn deposes and says: 


I was the Presiding Officer of the Army Discharge Re- 
view Board when the Board considered the application of 
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the plaintiff, Monte M. Olenick. Prior to the hearing of 
the case of Monte M. Olenick, which was held on 9 June 
1958, the Army Discharge Review Board had received in- 
structions from Hugh M. Milton II, Assistant Secretary of 
the Army, in the form of a written memorandum, dated 27 
March 1958, advising that Paragraph 18, Army Regulations 
604-10, was amended. <A copy of this memorandum is at- 
tached as Inclosure 1, Paragraph 18, AR 604-10, dated 
15 May 1957, was amended to preclude the consideration 
of preinduction substantiated derogatory information in 
determining the character and type of discharge.to be 
awarded’ an individual whose retention in the Army~.is 
consideréd to be inconsistent with the interests of national 
security. When the Army Discharge Review Board con- 
sidered and acted upon the case of Monte M. Olenick, it 
complied with the instructions in the memorandum and did 
not consider any preinduction activity that was alleged 
against him in the proceedings of his case conducted under 
the provisions of Army Regulations 604-10, dated 15 May 
1957. 
Perrer W. Scorr 
Colonel, USA 


County or ARLINGTON 
Srare or Vircrnra ss. 


Subscribed and sworn before me this 5th day of Febru- 
ary 1959. 
Perer S. WonbDoLowskI 
Authorized to administer oaths and to 
act as notary by Article 136(6), Uniform 
Code of Military Justice, 10 U. S. C. 

936(6), (Supp. V, 1958). 
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DEPARTMENT OF THE ARMY 
Office of the Assistant Secretary 
Washington 25, D. C. 
Mar 27 1958 
Memorandum For: Dimecror, Army Councm or REviEw 
Boarps 


Subject: Policy Guidance for Army Security Review Board 
and Army Discharge Review Board 


1. There is attached hereto a report of the Advisory 
Panel on Re-examination of Discharges under the Military 
Personnel Security Program, dated 25 March 1958, which 
I have approved. 


2. It is requested that the captioned Review Boards be 
advised accordingly. 


/3/ Huce M. Mizton IL 
Assistant Secretary of the Army 
Incl 


Memo for ASA(MP&RF) 
dtd 25 March 1958 
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DEPARTMENT OF THE ARMY 
Washington 25, D. C. 


Mar 25 1958 


Memorandum For: Assistant SecRETARY OF THE ARMY 
(MP&RF) 


Subject: Advisory Panel on Re-examination of Discharges 
' under the Military Personnel Security Program— 
Second Report 


1. The problem: Amendment of Army Regulations 
604-10 to accord with the opinion of the Supreme Court of 
the United States in Harmon v. Brucker and Abramowitz v. 
Brucker. 


2. Findings: 

a. Paragraph 18 of AR 60410, ‘‘Type of Discharge,”’’ 
should be revised at once by deletion of any reference ta 
pre-service substantiated derogatory information in con- 
nection with determination of the type of discharge to be 
awarded. 


b. The Army Security Review Board and the Army Dis- 
charge Review Board should be notified immediately not to 
consider preinduction substantiated derogatory informa- 
tion when determining the type of discharge to be awarded 
initially or as result of review of a discharge, as the case 
may be, pending revision of AR 604-10. 


3. Recommendations: The Army Security Review 
Board and the Army Discharge Review Board be notified 
to disregard the words ‘‘prior to and”? in line 5, subpara- 
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graph a(2) and line 6, subparagraph a(3) of paragraph 18, 
AR 604-10, pending revision of that regulation. 


/s8/ Lr Cou Micuar, A. Zewaua 
Office of The Adjutant General 
Panel Member 


/s/ Lr Cou Wriiam A. Wapsworta 
Office of the Deputy Chief of Staff 
for Personnel 
Panel Member 


/s/ Lr Cou Jonn W. Roop 
Office of The Judge Advocate General 
Panel Member 


/s/ Lr Cou Cuantzes A. Nye TI 
Office of The Judge Advocate General 
Panel Member 


/8/ Freep M. CovcHir 
Assistant General Counsel 
Panel Chairman 
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Exhibit C 


Razsrnowrrz & Bouprx 
Attorneys at Law 
25 Broad Street 
New York 4, N. Y. 


VICTOR RABINOWITZ TELEPHONE 
LEONARD B. BOUDIN DieBy 4-5564 


September 30, 1957 
Major Maxene M. Baker 
Secretary-Recorder 
Army Discharge Review Board 
Department of the Army 
Washington 25, D. C. 


Re: Monte M. Olenick 


417 W. 118 St., New York City 


Dear Major Baker: 


On behalf of Mr. Olenick, I hereby request a six month 
adjournment of the hearing in the above matter. 


As you know, some of the legal issues raised in this case 
are pending before the United States Supreme Court in 
Harmon 'v. Brucker and Abramowitz v. Brucker. The cases 
will be argued at the coming term of the court and a decision 
will no doubt be handed down by the end of the term. It 
may be that the court will make it unnecessary for you to 
pass upon the legal issues in this case and in any event the 
decision of the court is certain to have a bearing on the 
issnes before you. 


Very truly yours, 


/s/ Victor Rasrsow1rrTz 
Victor Rabinowitz 
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Exhibit D 

Heapquarters, DepaRTMENT OF THE ARMY 
Office of the Adjutant General 
U.S. Army Records Center 
St. Louis 14, Missouri 
8 July 1958 
AGAR-SR 201 Olenick, Monte M. 
ER 51 231 995 (27 Jun 58) 


Mr. Monte M. Olenick 
417 West 118th Street 
New York, New York 


Dear Mr. Olenick: 


As you requested, the Army Discharge Review 
Board reviewed the type and nature of your discharge. 
After a careful review of the findings and conclusion of 
the Board, the Secretary of the Army directed that your 
request for a change in your discharge be denied. 


A copy of this letter has been furnished your counsel, 
Mr. Victor Rabinowitz. 


Sincerely yours, 


(Signed) C. J. Bargy, JR. 
C. J. Barry, Jr. 
Colonel, AGC 
Commanding 
Copy furnished: 


Mr. Victor Rabinowitz 


25 Broad Street 
New York 4, New York 


Copy furnished 
President 
Army Disch Rev Bd 


File Breher 


Exhibit D (Cont'd) 


Review of Discharge or Separation 


(See opposite gay ) 


EEE 
DEPARTMEGT OF THE ARMY 


nove OF DISCHARGE OFFICE OF amet Stcatrany OF TNE agny 
/ ARA’ ARMY DISCHARGE REV! 
OR SEPARATION waSMINGTOW 25. 0.C. 


J aPPyicant APPEARED CE) O10 NOT APPEAR 
CX) wity counset WITHOUT CONST 


= Usdasizabla discharge, UP_SR Ik0=17T=1 & AR 608-10 applies ca 
35 April. 2957- : 


OR: (Cheek appropriate box) EXITS: 


CJ OOF CATION © OTHER (Specify) A = ORDER APPOINTING BOARD 
© - APPLICATION FOR REVIEW OF 02 SCHARGE 


C = SRIEF OF PERSONNEL FILE 


| The Army Discharge Review Board, established under che provisions of Section 301, Public Law 346, 
7%th Congress, approved 22 June 1944, finds that.the applicant (was) xhsgeremticproperly discharged, 


| ‘The Army Discharge Review Board concludes chat: (che appeal should be denied) 
musbeceche, ). 


Te: The Adjotant General 
ne Secretary of che Army directs chat the folteving action be taken and that the applicant, 


CD wooreicarion - 
() cnance TO Grmemal 
C2) Cuance TO menonaale 


SIGHATURE OF SECRETARI-CL.: tera SIGKATURE OF PRESIDENT OF THE BOARD 


~ex T. BRODIE 3B. B. COMAY 
Colmel, 6S 


J9 Jor, 6 


OSs FORM 172A (REVISED) 25 FCB. Se 


€424524 


BEST COPY AVAILABLE 
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PROCEEDINGS oF THE ARMy DiscHaRcGeE Review Boarp 
9 June 1958 


See | 
In the ease of 


Former Private—1 Monte M. Oxenicx, ER 51 231 995 
hereinafter referred to as the Appiicant. 


—_—________9 


The Board was called to order. The Secretary-Recorder, 
Reporter, and the members of the Board were sworn. 

Applicant elected not to appear before the Board and 
testify in his own behalf. He designated as counsel, Mr. 
Victor Rabinowitz, 25 Broad Street, New York, New York. 

The authority under which it convened was read by the 
Secretary-Recorder. Counsel was asked if he desired to 
challenge any member of the Board for cause, and he replied 
in the negative. 

The applicant was given full opportunity to be present 
during all open sessions of the Board to present evidence 
in his behalf, testify in person, or submit a written state- 
ment or brief. 

The following evidence was introduced in the record 
and is appended hereto as: 


Exar ‘‘B’’—Application for Review of Dis- 
charge DD Form No. 293. 


Exursrr ‘‘C’’—Brief of Applicant’s 201 File. 


Secretary-Recorder: Mr. Rabinowitz, have you had an 
opportunity to examine the records and the brief in this 
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case, and are you now ready to proceed with the applicant’s 
request for a change in the type of his discharge? 

Counsel: Yes, I am ready. 

Presiding Officer: The Secretary-Recorder may be 
excused. Have you ever appeared before this Board before? 

Counsel: Yes, I have. 

Presiding Officer: I believe the name is Rabinowitz? 

Counsel: That’s right. 

Presiding Officer: Very well, you know the procedure 
and you can present your case, and we will ask questions 
to bring out certain points that the Board wants to know. 

Counsel: Gentlemen, I have no evidence to produce 
here this morning and I will rely entirely on the record 
which is before you. 

s & * 

Presiding Officer: May I interrupt you there for a 

minute. There are certain obligations a man in the Reserves 


have and certain requirements that he intends to meet, some 
training and so forth, and I feel that is not a matter to 
make an issue of. 


Member: Mr. Rabinowitz, I gather from your approach 
that you are not contesting the allegations as such, you are 
contesting it strictly on the law of the case? 

Counsel: In legal language I demur to the charges, 
and I am saying in effect, even if they were true it doesn’t 
matter. 

Member: Your principal issue is that you are contesting 
the legality of considering either prior or post service 
political conduct as a basis of characterizing his discharge? 

Counsel: Yes, sir. 

* * a 

Counsel: Of course, the Supreme Court didn’t use those 
words, the Supreme Court said that the type of discharge 
was to be determined solely by the soldier’s military record 
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in the Army. I would be somewhat surprised to find that 
the time spent in the Reserves would be considered military 
service. It may happen, but I certainly will be surprised 
if it does. 

Member: It is for pay purposes. 

Counsel: I don’t know what you mean by that. 

Member: For purposes of retiring. If, for example, an 
individual came back on active duty and the time he spent 
in the Reserves would increase his longevity for pay pur- 
poses. 

* * * 

Member: There is a provision under Public Law 810 
where a man who has two years of active duty and spends 
some time in the Reserves can put in for retirement at the 
age of sixty. 

Counsel: And, get what. Certainly, he doesn’t get his 
retirement pay based on the basis of forty years of service 
when he only had two years of active duty. 

Member: That comes out 5 to 1, and there is a way 
he can do that. 

Counsel: That may be true, it doesn’t really affect my 
argument. I would say this, and I am merely thinking in 
general terms, and I would say that is a test whether or 
not a man is in active service or inactive service, and 
whether he could be disciplined by the Army would be 
determined whether he was on a day to day basis subject 
to Army discipline, and that is not true, of course, of one 
in the Reserves. 

Member: I would like to point out that he is in a 
quasi situation, and certainly in time of training he is 
under discipline and he is getting paid for his training. 
It is true that it is a part time job, and still he is not given 
his final discharge until he completes his eight years or 
whatever his civilian obligation is, and certainly that dis- 
charge is going to be characterized by the nature of his 
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service. It isn’t quite as open and shut as we would like 
to have it. 

Counsel: I still doubt whether this is part of his military 
record in the Army. 

Member: I mean, it merely is a fact that he doesn’t 
get his discharge until he completes his Reserve Status. 


Presiding Officer: The matter of just how binding the 
Reserve Service is the whole issue discussed here for the 
past moment, and I don’t thinkk it is too pertinent, you have 
an interpretation of it, you have one, and everybody might 
have a different interpretation of just how binding or 
how much jurisdiction the Army has over a man in the 
reserve status. I don’t think we will discuss it unless you 
desire to discuss that matter further. I don’t think that 
it is too pertinent to discuss at this time because we have 


the regulation to follow, and we have the Supreme Court 
decision, and I think we have the same basis on which 
to make our judgment. So, we will not discuss that unless 
you want to discuss it further. 
Counsel: I have no desire to discuss it further. 
Presiding Officer: Does any member of the Board have 
any further questions to ask Counsel? 


s * * 


Case Of: Otewicr, Monte MicHarn 
9 June, 1958 
(Date) 


48a, 
Exhibit D 
CERTIFICATE 


I certify that certain classified material relative to this 
case has been made available to me for reference, by a 
representative of the Army Discharge Review Board; that 
I am not authorized to remove any of these papers from 
the file and further that I am not authorized to make a 
copy or copies of any such classified material. 


(Signature—A pplicant) 


/s/ Victor Rasrnowrrz 
(Signature—Counsel) 


Exhibit D (Cont'd) 


Application for Review of Discharge or Separation 


(See opposite gu ) 


: APPLICATION FOR REVIEW OF DISCHARGE OR SEPARATION Fora Approved 
FROM THE ARMED FORCES OF THE UNITED STATES BUDOET BUREAU WO. 22-RO14.1 


: :. DATE AWD PLACE OF SEPARATION 
. ndesirable discharg g December 15, 1951, Camp Kilmer, 


« # REQUEST THE FOLLOWING TOMRECT ive ACTION SE TAKEN: 


That honorable discharge Be -issued. 


a 
8. EVIDENCE SUBMITTED 1m SUPPORT OF APPLICATION {8 LISTED SELOP AND FORWARDED. vita of viltmeccee assy 
weed if desired, ar they way appear in poraen. Alfidavite aust be notarized. You sey alee eubait o deief een- 
Reining orguaente 19 aupport of application. If apace fe ineufficient, ase additional eheet). 


Applicant challenges any authority in the Army to discharge him with 
a discharge less than honorable on the basis of his civilian activi- 
ties and accordingly requests correction of the record. The grounds 
of such challenge are those set forth in the cases of H Ve 
Brucker and Abr: ts ve Bracker, both pending in the Gatto States 
Supreme Court. ie D arge Review Board is fully familiar 
with the contentions made in those proceedings, since both cases 
were originally presented to this Board. 


®. | OCSIRE TO APPEAR GEFORE THE GCARD Im PERSON (HO Wo. ¢ ors int TO % REPRESENTED BY CouNsEL (He expense to 
expenee te the Gevernzent). the Covernsent). 


C3 ws Cod no Gi ves Co we 
1. mAME AND ADDRESS oF Counse. (/f any. 


te - = = 


1 MAKE “TH 5 OTNG STR 3 ART’ OF MT c 10n-¥ de CEOGE°GF THE PE 
FOR WILLFULLY MAKING A FALSE STATEMENT. € GO. 3. Code, Title 18, Section 2001, ferserly Sects 
penalty ac folleve: « saxiave fine of 810.000 or eaxisun lupricenvent of 5 yeore. or beth.) 


mare (ieee See ea 


WOTE: If veteran le deccaced oc Ide 
Bene appeate in Itea 1 above, indicate etatee in ber helev. le e 
Ala epevce, next of hin of legal guardion. Lege! proof of death or incenpetency evet eccenpeny application. . 


CO next oF aim CO teear acrecsentative TS sunvivine srouse 


| ____Slgnatare 97 sath (X).cvet be wltacsced b7 toe percene te when the oppiiccnt te persenetiy welt tneve- | 
4s 


ir DD. en 293 EorTiom oF 2 OCT ¥9 way ef USED. 


BEST COPY AVAILABLE - 


Exhibit E 
Application for Correction of Military or Naval Record 


(See opposite gag~ ) 


——— a harap aenegETEREDEnnaat 
. | RPPLICATION FOR COFCTION OF MILITARY OR RAVAL RECO 
creme YOU PaPTIsteRsO” sccTien so, fHC LEOTSLATIVE acDeet ZATION AcTOF sous, —smDOED pacalerae ae 
(Bee lnetccationa on roverce cide BBFORE ecoplotiag appl icet ics 
ouence OF SERVICE 
CX) ae wave ) are voace CC) wantet coars C) coast uae 


2. G2 (Loot Nese - Pivot tame - Biddle tnitsol) 2. Rate, Rawe OR GRADE AT Thad OF ALLCeED] }. SERVICE SUEDEP 
Toece 1m att iTaRy ACCORD 
OLENICK, MONTE MY, Frivate 2 ER St 231 995 


Go GATURE OF O1SCHAREE OR SEPARATION Fapm SLRVICE (27 9. PRESENT Status, 17 anv, eit AEwrECT | 4. GATE OF SePanation PREM 
a2 ative duty, Parverd opel icetion threwgh ehannele) TO INE ARMED SERVICES (Aetive dety, co | SERVICE 
\ D . 0 corve, reticad ote.) 15 April 1957 
i.) 


2. GRBADIZATION AT TIGE OF ALLEOLO CAROR Im AICORO 8. ¢ O€SIRE TO APPEAR OTPORE Tat GOAne H. 1 CLLE OE GEPRERENTED ST 
i 1m @ASntwETON, 8.C. (Me eapense to the COUBSEL (Me capense te the 
KMAG, DEF. 21 


20.0 OESINE TO BavE OITHESSCS APPEAR Ie PIRSOE 18 sure le Oat ONO AGRTSS comet 20 
PERT OF THIS APPLICATION (wo enaence to the Geveramat) Rabinowits oudin 


Ow ®e 25 Broad Street, New York 
QITMESSES AMO MATURE OF TESTINORT (Priavise! festa te which witness @68l tent ity) 
[__arees or rgstomsey | 
3. 8 eeoeest Tat PoLtoutne comntctros ov {ARON OR ImIUSTICE AMO ACOUEST PATUCET OF CUT ANDUETS POUND TO Of OYE CB account 
or '‘sece conection Th@t my discharce be changed to honorable. 


38. | DELICVE THE ReceRD OC tm cance oF 
Under the dzc iston of the United tates. Supreme Court in Harmon v. 


Brucker and Abremowitz v. Brucker, the Army hes no authority to give 
me a discharge less than honorable on the basis of non-military 
activities. Furthermore, the action of the Army is unconst {tut tonal. 


The tw SePPeRT OF Tals OPPLiCATION | aueNIT AS EvIDEOCE Tat PoLLowIOS 
Applicant has no evidence to submit. In support of the Sppisces acne 
Spplicant refers to the file in this case and to the briefs in the 
Harmen and Abramowitz cases es well as the opinion of the Supreme 
5 Court. 


Wis: RR ML Te oe mitt rial U8 
pacer GF Grate GR tecamrr cacy evit ectouPany aPcicatice. SPPLICATION 6% $160TO OY SPONEE, CDCR @@ etpowre era? GF ate 
UeGah REPRTEEaTAT IVE, eenrcate At cateougane ch states 10 aprmorRiat¢ son. - 
(Crvud woteny CO sees CoJerece (Jerccere Co) arst or arm (J urcat acrocsentat eee Cam 
i. TAKE THE FOREG@ imc STATEMIRTS, AS PART OF MY CLAIM, WIT® FULL KROVLEOGE OF THE PFTALTIES tevOLvED FOR 
WILFOLLY MAKING A Fa:SE STATEHMEST GR CLAIM, ¢B. 3. Code, Title 18, Sor 207.1008, provides « penalty of cot ence then 
830.000 Cine er aot enre then 3 yoore saprtcensent er beth). 


IS. CMPLETE AOORESS (Ape! cont should foreard vetification of 
87 East 2nd St. MYC 3, HN. Y. 


a cde. . 


as. are E 7] 
| July ‘1, 1958. 14,9 Yyente M. Olentock 


ae coma 14 9 oo *1088 CONTIONS ant ecamatt 
} 


a 1 Nea 7 


BEST COPY AVAILABLE 
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DepaRTMENT OF THE ARMY 
Office of the Assistant Secretary 
Washington 25, D. C. 


IN REPLY REFER TO: Sep 2 1958 


AG 201—Olenick, Monte M. Sep 8 1958 
US 51 231 995 


MeEnmoraNDUM FOR THE ADJUTANT GENERAL: 


It is requested that the applicant and counsel, if any, 
be notified that following examination and consideration of 
the application and records, the Army Board for Correction 
of Military Records on Aug 27 1958 determined that in- 
sufficient evidence has been presented to indicate probable 
material error or injustice, and the application is denied. 

The notice to the applicant will be in the form prescribed 
by the memorandum from Executive Secretary, Army 
Board for Correction of Military Records to The Adjutant 
General, subject, Notice of Denial of Application for Cor- 
rection of Military Records, dated 10 August 19955. 


/s/ Wui1asM L. McAnpREW 
for Raymond J. Williams 
Executive Secretary 
Army Board for Correction 
of Military Records 
Inclosures: 
DD Form 149 
AG 201 File 
Service Record 
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12 September 1958 
AGAR-SR 201 Olenick, Monte M. 
ER 51 231 995 (2 Sep 58) 


Mr. Monte M. Olenick 
87 East Second Street 
New York City 3, New York 


Dear Mr. Olenick: 


Lhave been requested by the Army Board for Correction 
of Military Records to make further reply to your request 
for correction of your Army records. 

Administrative procedures established by the Secretary 
of the Army for guidance of the Army Board for Correction 
of Military Records provide that the Board may deny an 
application where a sufficient basis for a review has not 
been established. 

Following examination and consideration of your Army 
records, together with such facts as have been presented 
by you, the Army Board for Correction of Military Records 
on 27 August 1958 determined that insufficient evidence has 
been presented to indicate probable material error or 
injustice. Accordingly, your application was denied. 

In the absence of new and material evidence tending to 
show the existence of error or injustice in the military rec- 
ords, further consideration by the Board is not contem- 
plated. 

I have furnished your counsel, Rabinowitz & Boudin, a 
copy of this letter. 

Sincerely yours, 


C. J. Banzy, Jz. 
Colonel AGC 
Commanding 
Copies furnished : 
Rabinowitz & Boudin 
25 Broad Street 
New York 4, New York 
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Exhibit F 
VETERANS ADMINISTRATION 


Office of General Counsel 
Washington 25, D. C. 


Your File Reference 

In Reply Refer to: 023B 
Olenick, Monte M. 

C-18 610 925 


Mr. J. Walter Yeagley 

Acting Assistant Attorney General 
Internal Security Division 
Department of Justice 
Washington 25, D. C. 


Attention: Acting Chief, Civil Section 


Re: Monte M. Olenick v. Wilbur M. Brucker 
(U.S. D. C. D. C.) Civil Action No. 3006-58 


Dear Mr. Yeagley: 


Your letter of February 4, 1959, in regard to the above 
matter states that the plaintiff was discharged from the 
enlisted reserve as a security risk and was issued an Un- 
desirable Discharge Certificate as a result of his connection 
with two organizations on the Attorney General’s list of 
subversive organizations; that the plaintiff is seeking by 
this action to obtain an Honorable Discharge Certificate, 
alleging that after a period of active military service he 
received a certificate of honorable separation on December 
15, 1954, and that as a result of his discharge from the en- 
listed reserve with an undesirable certificate he ‘“‘has been 
and will continue to be deprived of substantial monetary 
benefits and rights as a veteran under both Federal and 
State legislation * * *,» 
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You have requested the Veterans Administration to ad- 
vise (1) whether the plaintiff has ever been denied vet- 
erans’ benefits by the Veterans Administration; and (2) 
whether plaintiff's discharge from the enlisted reserve 
as an undesirable security risk renders him ineligible for 
veterans’ benefits he would otherwise be entitled to as a 
result of his prior separation from active service under 
honorable conditions. 

This is to advise that Veterans Administration records 
do not disclose that the plaintiff has ever been denied vet- 
erans’ benefits by the Veterans Administration on account 
of any Undesirable Discharge Certificate he may have re- 
ceived from the enlisted reserve. As a matter of fact, until 
receipt of your letter, Veterans Administration records did 
not reflect that he had received such Undesirable Discharge 
Certificate. Such records do contain a copy of DD Form 
214 (Report of Separation from the Armed Forces of the 
United States) which indicates honorable separation from 
the Army on December 15, 1954, and further reflect that 
the veteran has received dental care and educational bene- 
fits provided by law for veterans of the Korean Conflict. 

Under veterans’ laws, recently recodified effective Jan- 
uary 1, 1959, as Title 38, United States Code, the undesir- 
able character of the plaintiff’s discharge from an enlisted 
reserve status does not, in and of itself, render him inelig- 
ible for veterans’ benefits which he would otherwise be en- 
titled on the basis of his prior separation from active serv- 
iee under honorable condition. Thus, it is not reasonable 
to anticipate that the plaintiff will, because of such unde- 
sirable discharge, be deprived of monetary benefits or other 
rights which he may have as a war veteran under existing 
Federal laws. 

I trust that the above is the information you desire. 


Very truly yonrs, 
Dav A. Turner 


Associate General Counsel 
For the General Counsel 
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Opinion 
(Filed May 18, 1959) 


This is a suit to declare null and void the action of 
the Secretary of the Army in discharging plaintiff from the 
United States Army Reserve, Ready Reserve, by means 
of an ‘‘undesirable discharge’’ prior to the normal expira- 
tion of his miliary service, and to have this Court direct 
the Secretary to issue an ‘‘honorable’’ discharge in its 
place. 

The plaintiff was inducted into the Army on February 
13, 1953, under the Universal Military Training and Service 
Act of 1948, as amended, 50 U.S. C. A. App. § 451, et seq. 

He was honorably separated from active service on 
December 15, 1954, to complete eight years service in the 
Reserve as provided by the above statute. 

In January, 1956, the office of the Adjutant General 
wrote a letter to the plaintiff in which it was stated that 
information had been received by the Department of the 
Army which furnished reason to believe that plaintiff’s 
retention in the Army Establishment would not be clearly 
consistent with the interests of national security in accord- 
ance with Army Regulation 604-10 dealing with the Military 
Personnel Security Program. Three items of adverse 
information were set forth in this letter, and two of them 
related to activities that took place in 1955, while plaintiff 
was a member of the Ready Reserves. These two were 
specified as follows: 


‘‘a. Youare a member of the Labor Youth League, 
an organization cited in 1950 as a Communist front 
by the Attorney General of the United States, and 
in June, 1955, you attended a social affair sponsored 
by that organization * * *. 

“bh. In June 1955 you attended the Jefferson 
School of Social Science, an organization cited in 
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1949 as an ‘adjunct of the Communist Party’ by the 
Attorney General of the United States * * * ”” 


take one of four alternative courses of action: 
(1) Elect not to reply to the allegations; 


(2) Within 5 days of receipt of the letter, submit a 
request in writing to the Commanding General, First Army, 
for a personal appearance hearing before a ‘‘Field Board’’ 
of inquiry; 


(3) In lieu of appearance before a board, submit within 
15 days a letter of rebuttal together with such affidavits, 
statements or other documentary evidence as he may desire 
to submit; 


(4) Or, in lieu of further proceedings, request retire- 
ment, if eligible, or request discharge. 


Plaintiff chose to reply to the allegations by letter 
rather than to submit to a hearing. He stated, among other 
things, that the effect of any discharge less than honorable 
was punitive in nature; that any punishment because he 
engaged in lawful political activities was clearly in viola- 
tion of his constitutional rights under the First and Fifth 
Amendments of the Constitution; that he had been informed 
by his attorney that under applicable regulations the hear- 
ing afforded by the Army would be a sham in that he 
would have no right at the hearing to confront those who 
testified against him or to cross-examine so-called confi- 
dential informants, ete. 

Shortly thereafter, he received an undesirable discharge. 
Applications for review by the Army Discharge Review 
Board and the Army Review Board for the Correction of 
Military Records were denied. Thus, it appears that plain- 
tiff has exhausted his administrative remedies. 

Plaintiff filed a motion for summary judgment and 
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defendant filed a motion to dismiss or cross-motion for 
summary judgment. Thus, counsel for the parties have 
conceded that there are no genuine issues of material fact 
to be decided. 

Defendant contends, in substance, that the action of the 
Secretary of the Army in issuing the undesirable discharge 
on the basis of plaintiff’s conduct while a member of the 
United States Army Reserve, Ready Reserve, was within 
the scope of his statutory powers and therefore the Court 
lacks jurisdiction to inquire further into the exercise by 
the Seeretary of his administrative discretion in issuing 
the discharge. 

Plaintiff, on the other hand, contends that this Court 
has jurisdiction to grant relief since defendant’s action 
exceeded his statutory powers either express or implied. 
As a member of the Ready Reserve of the Army, plaintiff 
argues that he is in all essential respects a ‘‘civilian’’ and 
thus not subject to what is, in effect, a punitive discharge 
based on activity carried on while in reserve status, since 
*‘the type of discharge to be issued is to be determined 
solely by the soldier’s military record in the Army’’. 
Harmon v. Brucker, 355 U. S. 579, 583 (1958). 

The quoted language in the Harmon opinion, however, 
was used in disapproving a less than honorable discharge 
based on activities and associations prior to induction. 
This is the factor that distinguishes Harmon from the 
present case. Prior to induction into the military service 
as well as after discharge, it is clear that a person is a 
‘‘eivilian’’ and is in no sense subject to military regula- 
tion. Harmon v. Brucker, supra; United States ex rel. 
Toth v. Quarles, 350 U. S. 11 (1955). However, between 
induction and discharge, the individual is subject to military 
control to a greater or lesser degree. When he is on active 
duty, he is subject to the daily beck and call of his military 
superiors. The reservist on inactive duty, on the other 
hand, is in a status of relatively reduced military responsi- 
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bility. But he has an obligation to maintain himself in a 
state of readiness for full-time military service. 

Title 10, Section 262 of the U. S. C. A., states as fol- 
lows: 

“<The purpose of the reserve components is to 
provide trained units and qualified persons available 
for active duty in the armed forces, in time of war or 
national emergency and at such other times as the 
national security requires, to fill the needs of the 
armed forces whenever, during, and after the period 
needed to procure and train additional units and 
qualified persons to achieve the planned mobilization, 
more units and persons are needed than are in the 
regular components. Aug. 10, 1956, c. 1041, 70A 
Stat. 10.”’ 


Thus, Congress clearly intended the United States Army 
Reserve, Ready Reserve, to constitute an integral part 
of the Army. Since the reserve forces are geared toward 
the possibility of active military duty, the required qualifica- 
tions of a soldier are the same whether he be on active duty 
or in the reserves. Availability for assignments involving 
classified matter and assured reliability in this respect is 
of great importance. Proper screening of reservists cannot 
wait until the call to war comes but must be a continuing 
process. Cf. 10 U. S. C. A. $271. If evidence should be 
developed that the retention of a reservist in the military 
establishment is not clearly consistent with national 
security, it is conceded by plaintiff’s counsel that the 
Secretary has the power to terminate all connection of the 
reservist with the Army by issuing a discharge. Cf. 10 
U. S. ©. A. §3811. Counsel contends, however, that such 
discharge must be an ‘‘honorable’’ one. However, the 
very kind of information that may justify termination of 
service prior to the end of the usual period is also relevant 
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in deciding the nature of the discharge to be granted. The 
‘‘honorable’’ discharge has been characterized as: 


so ee # 


a formal final judgment passed by the govern- 
ment upon the entire military record of the soldier, 
and * * * an authoritative declaration that he has 
left the service in a status of honor.’’ Griffin v. 
United States, 115 F. Supp. 509, 514 (D. C. Ark. 
1953) citing United States v. Kelly, 82 U. S. 34 
1873). 


Much like a letter of reference from a former employer, it 
signifies approval of a person’s performance while in the 
Army. It cannot be said that the defendant exceeded his 
statutory powers in denying such approval to the plaintiff. 
The Army should not be forced into the dilemma, on the 
one hand of having to retain a person in the reserves whose 
reliability in relation to national security may be in doubt 
or, on the other, of terminating his service with the accolade 
of ‘‘honorable’’ upon his record. 

Defendant’s motion for summary judgment is granted. 
Counsel will prepare an appropriate order. 


Joun J. Smica /s/ 
United States District Judge. 


May 18, 1959. 
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Order 
(Filed May 22, 1959) 


This cause having been heard on plaintiff’s motion for 
summary judgment and defendant’s motion to dismiss or 
cross-motion for summary judgment, and the Court having 
considered all of the record, the pleadings, affidavits, inter- 
rogatories, answers to interrogatories, exhibits and memo- 
randa of points and authorities filed herein, and there having 
been full and complete hearing and the Court having found 
that there is no genuine issue as to any material fact and 
that the defendant is entitled to judgment as a matter of 
law, it is now, therefore, by the Court this 
May, 1959 


OxpeREpD pursuant to the opinion of the Court dated 
May 18, 1959, that the plaintiff’s motion for summary 


judgment be, and the same hereby is, denied; and it is 


FurtHer Orperep that the defendant’s motion for sum- 
mary judgment be and the same hereby is, granted, and 
that the complaint be, and the same hereby is dismissed, 
with costs to the defendant. 


Joun J. Smica, 
United States District Judge. 
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UNITED STATES DISTRICT COURT 


FOR THE District oF CoLUMBIA 
Crvmz No. 3006-58 


_———— 


Mowrte M. Otentcx, 
Plaintiff, 


vs. 


Wusvr M. Brucker 
Defendant. 


—<———_ 9 ___ 


Notice is hereby given this 26th day of May, 1959, that 
the plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 22nd day of May, 1959, in 
favor of the defendant against said plaintiff. 


Davpw Rem 
Attorney for Plaintiff 


